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It has been a more or less mooted ques- 
tion in this country, whether a_ prisoner 
brought from one State to another upon 
requisition, can be tried for any other offense 
than that alleged in the requisition. Text 
writers have differed and the courts of some 
of the States have made adverse rulings upon 
this question. A few months ago we pub- 
lished the opinions of the Supreme Courts of 
Colorado and Ohio which came to opposite 
conclusions upon the question. See 34 Cent. 
L. J. 71. The Supreme Court of New York 
has lately undertaken to decide the question 
for that State and, in our judgment, has 
reached the correct conclusion. A person 
indicted for grand larceny under the laws of 
New York was arrested in Wisconsin upon 
the requisition of the Governor of New York 
and brought to New York for trial, but was 
tried for robbery instead of grand larceny, 
the indictment upon which the requisition 
was issued having? been quashed. On con- 
viction, the prisoner appealed, upon the 
ground that, according to a recognized prin- 
ciple of international law, he could not be 
tried for any offense other than that alleged 
in the requisition. The court, however, held 
that the relations between the States of this 
Union under the constitution were different 
from those of two entirely independent sov- 
ereignties. The surrender of a person charged 
with a crime by the authorities of one coun- 
try is either an act of comity on the part of 
the country making the surrender, or the 
carrying out of a treaty obligation. As the 
governments of the past have been as a rule 
despotic in character, it became necessary in 
order to prevent the persecution of political 
offenders, to have it understood that when a 
fugitive was surrendered as an act of comity 
he should be tried for no other offense 
than that upon the ground of which 
his surrender was claimed, and _ this 
rule has been extended to the construc- 
tion of extradition treaties. But, in the 
view of the Supreme Court of New York, ex- 
tradition between the States of the Unioi® is 
not governed by these rules, It is prescribed 
Vor, 35—No. 9. 





by the supreme law of the land, and is there- 
fore not an act of comity, nor is the constitu- 
tion to be construed as a treaty. Treaties _ 
enumerate certain specific crimes, which are 
few in number, while the constitution directs 
extradition between the States of persons 
charged with any crime, and it makes no dif- 
ference that the offense charged is not a 
crime in the State from which the surrender 
is demanded, provided it is a crime in the 
State making the demand. This view seems 
to us to be eminently sound and indeed neces- 
sary for the strict enforcement of penal legis- 
lation. 





The Virginia Law Journal very properly 
calls attention, in terms of vigorous criticism, 
to the lack of courtesy exhibited by the Su- 
preme Court of Idaho, towards the lower 
court which it reverses, in a case recently 
before it. The following language of the 
Supreme Court, in the case referred to, is 
quoted as deserving the severest censure. 

We then have this anomalous condition of affairs: 
A creek or stream flowing 100 inches of water, with 


‘appropriations of that water to the amount or extent 


of 800 inches, in addition to the appropriations by the 
plaintiff of all the waters of the creek and its tributar- 
ies. To the ordinary mind, this might, and perhaps 
does, present a somewhat difficult problem for judicial 
solution, unaided by the statutes; but the learned 
judge found no difficulty whatever in reaching a con- 
clusion as unique as it is unprecedented, because this 
question, under statutes identical with that of Idaho, 
has been decided so often in favor of the prior appro- 
priator that it has been generally considered, both by 
professionals and profanes, as a settled question; as 
instance, the question has been decided up to 1889, 
twice by the Supreme Court of the United States, sev- 
enteen times by the Supreme Court of California, five 
times by the Supreme Court of Colorado, six times by 
the Supreme Court of Nevada, twice by the Supreme 
Court of Montana, once by the Supreme Court of New 
Mexico, twice by the Supreme Court of Utah, once by 
the Supreme Court of Oregon, and repeatedly by the 
Supreme Court of Idaho. In fact, the decision of the 
learned district judge in this case stands alone. We 
have been unable, by the most diligent search, to find 
a precedent or parallel for it. Heroically setting aside 
statute, the decisions, and the evidence in the case, he 
assumes the role of Jupiter Pluvius, and distributes 
the water of Gooseberry creek with a beneficient reck- 
lessness which makes the most successful efforts of all 
the rain wizards shrink into insignificance, and which 
would make the hearts of the ranches on Gooseberry 
dance with joy, if only judicial the decree could be 
suplemented with a little more moisture. The individ- 
ual who causes two blades of grass to grow where but 
one grew before, is held in highest estimation as a 
benefactor of his race. How, then, shall we rank him 
who, by judicial fiat alone, can cause 400 inches of 
water to run where nature only put 100inches? We 
veil our faces, we bow our heads, before this assump- 
tion of judicial power and authority. 
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NOTES OF RECENT DECISIONS. 





Suir Between Corporations CONTROLLED 
BY SAME Parties.—The Supreme Court of 
the United States has recently held in South 
Springs Mining Co. v. Amador Medean Gold 
Mining Co., that it will not adjudicate a con- 
troversy between two corporations which, 
pending the appeal, have come under the con- 
trol of the same persons but will reverse the 
judgment and remand the cause for further 
proceedings. Chief Justice Fuller in deliver- 
ing the opinion said: 

When the case came on for argument in this court 
the attorney for plaintiff in error very properly called 
our attention to the fact that since the decision in the 
court “the control of both the corporations, parties to 
this suit, had come into the hands of the same persons, 
"but that there was a minority of stockholders in the 
Amador Medean Gold Mining Company who retained 
the interest that they had at the time the decision was 
rendered;” ‘“‘that the corporations were still in exist- 
ence and organized; and that the present managers 
and owners of the properties were anxious that the 
question should be decided, in order that the minority 
of the stockholders might receive whatever, by the 
finding of the court, would be due to them.”’ No ap- 
pearance has been entered for defendant in error, but 
a copy of the opening and closing briefs, filed on its 
behalf in the circuit court, has been printed and filed 
here by plaintiff in error. We cannot, however, con- 
sent to determine a controversy in which the plaintiff 
in error has become the dominus litis on both sides. 
We assume that this is not an agreed case gotten up by 
collusion; but the litigation has ceased to be between 
adverse parties, and the case therefore falls within 
the rule applied where the controversy is not a real 
one. Woodpaper Co. v. Heft,8 Wall. 338; Cleve- 
land vy. Chamberlain, 1 Black, 419; Lord v. Veazie, 8 
How. 251; Washington Market -Co. v. District of 
Columbia, 137 U. 8. 62, 11 Sup. Ct. Rep. 4. 


EvipENcE — Hearsay — Apmissions.—The 
case of United States v. Mulholland, 50 Fed. 
Rep. 413, in the United States District Court 
for the District of Kentucky, is of novel in- 
terest. It is there held that evidence of an 
admission of the theft of a registered letter, 
made by a person since deceased, is not ad- 
missible upon the trial of a postmaster for 
the embezzlement of such letter. Judge 
Barr rendered an exhaustive ‘opinion, as 
follows : 


This statement of King was not made under the 
solemnity of an oath, or the fear of the penalties de- 
nounced by the law for false swearing, nor was the 
statement made subject to a cross-examination. W1l- 
liamson’s statement as to what was said by King would 
have been under oath, and subject to cross-examina- 
tion; yet it is clearly hearsay, or as Mr. Roscoe calls it, 
“second-hand” evidence. This is admitted by the 
learned counsel, but he insists that King’s statement 
was made against his own interest, being the acknowl- 
edgment of a crime that destroyed his character, and 





rendered him liable to punishment for an infamous 
crime, and that it is, and should be, an exception to 
the general rule which excludes hearsay as evidence. 
It is insisted that this is a clearly-recognized exception 
to the general rule as to hearsay evidence when the 
party making the statement is dead, in civil cases; and 
as the rules of evidence are the same in criminal cases 
as in civil ones, this statement of King is competent 
evidence for defendant under the exception. Mr. 
Greenleaf states this exception most broadly, thus: 
“This class embraces not only entries in books, but 
all other declarations or statements of facts, whether 
verbal or in writing, and whether they were made at 
the time of the fact declared or at a subsequent day. 
But to render them admissible, it must appear that 
the declarant is deceased, that he possessed competent 
knowledge of the facts, or that it was his duty to know 
them, and that the declarations were at variance with 
his interest.”” 1 Greenl. Ev., § 147. 

This we think is too broad a statement of the excep- 
tion, and not sustained by the authorities, at least as 
to recent events. But assuming that such is the law 
in civil cases the inquiry is, does it extend to criminal 
ones? We have not been referred to or seen an au- 
thority, English or American, where this kind of evi- 
dence has been admitted in a criminal case. The En- 
glish cases declares that the adverse interest which the 
deceased must have had to make his statement com- 
petent must be of a pecuniary nature, and that the ap- 
prehension of possible danger of a prosecution is not 
sufficient to admit such statements. Higham v. Ridg- 
way, 10 East, 100; Sussex Peerage Case, 11 Clark & 
F. 108. The latter case was in the House of Lords in 
1844, and the question was as to the legality of a mar- 
riage upon which depended the right of the claimant 
toa peerage anda large estate. It was attempted to 
prove the statements of Mr. Gunn, who was said to 
have been the officiating clergyman who married the 
mother and father of the claimant, to his son, in re- 
gard to said marriage, in 1793. It was insisted that 
the statement was within the exception as to hearsay 
evidence, because Mr. Gunn had violated the statute 
in regard to marriage, and subjected himself to a pen- 
alty, hence his statement to his son in regard to the 
marriage was against his interest. The judges (twelve, 
I believe) unanimously agreed that this statement was 
not competent. The reason given was that the fear of 
or the liability to be prosecuted under the Marriage 
Act was not suflicient to bring the statement within 
the exception as to hearsay evidence. This was a civil 
action, and the decision has not been overruled or 
modifiedin England. Nor is there any American case 
to the contrary known to us except the case of Cole- 
man Vv. Frazier, 4 Rich. Law, 146. This was a civil ac- 
tion against the postmaster to recover the value ofa 
letter containing money, because of the negligence of 
the postmaster. It appears that Meigs, who had been 
allowed by the postmaster access to the letters in the 
oftice, informed the defendant that he had stolen the 
money from the letter. This was allowed to be proven, 
and the Superior Court of South Carolina sustained 
the ruling of the lower court. The court says: “I 
placed its admission on two grounds: (1) That the de- 
fendant was present, heard it and received it as true; 
and (2) that it was the admission of an act committed 
by the party making it, against his interest, and sub- 
jecting him to infamy and heavy penal consequences, 
and who was dead at the trial. In either or both these 
points of view, I think the evidence was admissible, 
buf more especially when both are combined.” 

This case was decided in 1850, but does not notice 
the Sussex Peerage Case, decided in 1844; but the 
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reasoning of the court in Coleman v. Frazier was the 
opposite of that taken in that case. If known to the 
court, it was evidently not intended to be followed. 
That case, as well as the Sussex Case, was a civil action, 
and is not an authority for admitting such statements 
in a criminal case. Indeed no case has been found by 
me, or been cited, which sustains the admission of such 
evidence in a criminal case. ¥ 

There are many cases in America where the state- 
ments or admissions of other parties than the accused 
have been attempted to be proven, for the purpose of 
endeavoring to show the innocence of the accused, but 
there are none known to me where such admissions 
or statements have been allowed as evidence, as being 
under the exception now under consideration. This 
fact is a strong argument against the contention that 
this exception as to hearsay evidence is applicable to 
criminal cases as well as civil ones. It is true, in all the 
cases Which I have examined, the persons who made, 
or are alleged to have made, the admissions or confes- 
sions, were seemingly alive; at least the cases do not 
show they were dead. But if this exception as to hear- 
say be applicable to criminal as well as civil cases, it is 
strange the effort has not been made to introduce such 
statements or admisssons, even though the person 
making them was alive aud within the jurisdiction of 
the court, since the living person who may have made 
the admission or confession of a crime for which an- 
other was being tried could not be compelled to testify 
against himself upon the stand. If therefore the ad- 
mission of a person to another, not under oath, that he 
has committed a crime for which another is indicted, 
is not within the rule as to hearsay, and competent 
evidence if the party thereafter dies, why should it 
not be competent if the party is still living, as he could 
be compelled to testify, and thus criminate himself? 
The admission or confession is as likely to be true in 
the one instance as the other. 

It is unnecessary to review the American cases, but 
a few will be mentioned. In Snow vy. State, 58 Ala. 375, 
Daniel Smith, Frank Snow and Elmer Smith were 
jointly indicted for stealing cotton, and Frank Snow 
and Elmer Smith were being tried. Daniel Smith, not 
being on trial, the accused (Snow and Elmer Smith) 
offered to prove by two witnesses that Daniel Smith 
had told them that he (Smith) had broken into the lint 
room, and that Frank Snow and Elmer Smith were in- 
nocent; that after he broke open the lint room and 
took out the cotton he hired Frank Snow and Elmer 
Smith to haul the cotton away for him. This was ex- 
cluded in the lower court, and the ruling was sus- 
tained by the supreme court of the State. See also 
Snow VY. State, 54 Ala. 138. 

In Daniel v. State, 65 Ga. 200, the offense charged 
was stealing cattle. The accused on his trial offered to 
prove by two witnesses that they had heard Henry 
Dixon say “that he had stolen the steers for which the 
defendant (accused) was indicted, and that he was 
sharp enough to get out of it.””. This evidence was re- 
jected. 

In Greentield vy. People, 85 N. Y. 75, the accused of- 
fered to prove statements made by third parties the 
same night of the murder, and not far from the place 
of murder. This was refused by the court. 

In Crookham y. State, 5 W. Va. 510, the accused was 
not allowed to prove that another person had made 
threats to kill Thurman (the person killed) just before 
the killing charged to have been done by the accused 
and that immediately after the offense such other per- 
son left the country, and had not been heard of since. 

In Bowen v. State, 3 Tex. App. 623, the defendant 
offered to prove that one John W. Hardin had stated 





that he (Hardin) had killed the deceased, Haldeman, 
for whose killing ‘defendant was being tried, and had 
acknowledged to defendant that he had done him a 
great wrong by accusing him (defendant) of killing 
Haldeman. This statement was not allowed to be 
proven. 

In Peck y. State, 86 Tenn. 267, the defense offered to 
prove that one Robert Woods, had, after the killing of 
the person for whom the accused was being tried, ad- 
mitted to witnesses that he (Woods) had done the 
shooting.. This was rejected. See also to the same ef- 
fect Rhea v. State, 10 Yerg. 258; Smith v. State, 9 Ala. 
990; Com. v. Chabbock, 1 Mass. 144; State v. White, 68 
N.C. 158. 

In some of these cases the persons who were alleged 
to have made the statements or admissions were 
shown to be alive, and within reach of process, and 
in none of them were these persons shown to be dead, 
although in some they were beyond the jurisdiction of 
the court; but as the persons could not have been com- 
pelled to testify in regard to said admissions, and thus 
compelled to criminate themselves, we do not see that 
it was material that they were still alive. Their right 
of absolute silence would deprive the accused party of 
their testimony on the witness stand as effectual as if 
dead. 

If we are to consider the question, not upon decis- 
ions, but by analogy to other rules evidence in crim- 
inal cases, we think this statement of King must be 
rejected. The declarations which bear the closest re- 
semblance to these statements of King are those 
known as “dying declarations.”” These declarations 
are hearsay, and are admitted with the utmost cau- 
tion. They are only competent in the trial for the 
killing of the person making them, and only then when 
made by him in a dying condition and after the hope 
of recovery is gone. If courts are thus cautious in al- 
lowing this kind of hearsay, surely this court should 
not allow, in the absence of an adjudicated case, such 
hearsay as the statement of Williamson stating what 
King told him in December in regard to the stealing of 
these registered letters, because King is now dead. 

The supreme court, by Chief Justice Marshall, in 
discussing “hearsay,” and fts exclusion as evidence, 
said: “That this species of testimony supposes some 
better testimony which might be adduced in the par- 
ticular case is not the sole ground of its exclusion. Its 
intrinsic weakness, its incompetency to satisfy the 
mind of the existence of the fact, and the frauds which 
might be practiced under its cover, combine to sup- 
port the rule that hearsay evidence is totally inadmis- 
sible.” 

The court, after stating the exceptions to the gen- 
eral rule excluding hearsay evidence, says: “But if 
other cases standing on similar principles should 
arise, it may be doubted whether justice and the gen- 
ral policy of the law would warrant the creations of 
new exceptions. The danger of admitting hearsay evi- 
dence is sufficient to admonish courts of justice against 
lightly yielding to the introduction of fresh exceptions 
to an old and well-established rule, the value of which 
is felt and acknowledged by all.”” Queen v. Hepburn, 
7 Cranch. 296. 


WaTers—IRRIGATION CoMPANIES—PROPRI- 
ETARY Water RiGuts.—The case of Wyatt 
v. Larimer, 29 Pac. Rep. 906, recently de- 
cided by the Supreme Court of Colorado, pre- 
sents some interesting questions in the law 
pertaining to proprietary water rights as ap- 
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plied to irrigation companies. By the consti- 
tution of Colorado the unappropriated water 
of every natural stream within the State is 
declared ‘‘to be the property of the public, 
and the same is dedicated to the use of the 
people of the State, subject to appropriation 
as hereinafter provided.’’ It is further pro- 
vided that ‘‘the right to divert unappropriated 
water of any stream shall never be denied. 
Priority of appropriation shall give the better 
right, as between those using the water for 
the same purpose.’’ Under these provisions, 
when water is thus appropriated, the party 
appropriating is regarded as having a propri- 
etary interest—a right of property in, and 
the title to the water appropriated and di- 
verted, with the right to use, sell or loan it 
like other property, and this right can only 
be defeated by a failure to apply such water 
to a beneficial purpose. By such appropria- 
tion and by reason of the diversion and sepa- 
ration of the water from the volume of the 
stream, the title of the public or people is 
divested, and the appropriator becomes the 
owner. While it so remains it is the subject 
of exclusive ownership and control—the prop- 
erty of the appropriator in every legal aspect, 
and the users of water from the canal of a 
proprietary company, having themselves 
made no appropriation of water from a nat- 
ural stream, and having asserted no right to 
water prior to the appropriation by the canal 
company, have no rights under the constitu- 
tion, as members of ‘‘the public’’ paramount 
to those of the company. 

The court expressly overrules the case of 
Wheeler v. Irrigation, 10 Col. 582 in which 
an attempt was made to make the ‘‘public’’ 
and the ‘‘people’’ distinct and separate identi- 
ties, one of whom was said to be invested with 
the title perpetually, and the other perpetually 
invested with the right to use. Ifthe right 
to the use of water carries with it absolute 
control, with the right to divert carry, apply, 
consume and sell the water, and is property 
that can pass by sale and transfer so as to 
give the purchaser a legal right to redivert 
it at another place, to reconvey in a different 
channel, and consume in another way, it 
must be a matter of indifference to the owner 
of the ‘‘right’’ as to who owns the water. 
There can be on the part of the owner no as- 
sertion of any right pertaining to ownership 
and property; no reversion. ‘*The distinc- 





tion attempted to be drawn between the right 
to use water and the title to it is purely 
mythical,’’ concludes the court, ‘‘and the 
sooner it is dropped, and the two treated as 
indentical the better.’’ 

In the same opinion the court discusses 
the propriety of applying the term ‘‘common 
carrier’ to irrigation companies. The name 
was probably adopted for want of a better 
one. The anomalous and peculiar status of 
such corporations, in some respects approach- 
ing more nearly those of a common carrier 
than anything else, the name was applied. 
But no competent court could or would at- 


‘tempt to assert that the functions, attributes 


and responsibilities of an irrigation company 
were identical with those of a common carrier. 
The court holds, that, in the case under dis- 
cussion, where the rights in question were 
acquired from the irrigation company after its 
appropriation of the water in its canal from a 
public stream, the liability of the company 
for failure to supply a certain volume to 
holders of water rights according to con- 
tract, cannot be determined on the theory 
that the company is a common carrier. The 
company, under such circumstances, is di- 
vested of every legal element necessary to 
constitute it a common carrier. 





ContTract—RatsinG Crops—NoOn-PERFORM- 
ANCE—Excusre.—The Supreme Court of Min- 
nesota hold, in Anderson v. May, that upon 
a contract to raise, sell and deliver a specified 
quantity of beans of various kinds, no partic- 
ular land upon which they were to be raised 
being specified, that the fact that unexpected 
early frosts so far destroyed the party’s crops 
that he could not deliver the whole quantity 
specified, did not excuse his non-performance 
of the contract. The court said: 





The defendant having alleged as a counter-claim a 
contract in June, 1890, between him and _ plaintiff, 
whereby the latter agreed to sell and deliver to the 
former, on or before November 15th, certain quanti- 
ties of specitied kinds of beans, and that he failed so 
to do except as to a part thereof, the plaintiff, in his 
reply, alleged in substance that the contract was to 
deliver the beans from the crop that he should raise 
that year from his market gardening farm near Red 
Wing. Upon the trial the contract was proved by 
letters passing between the parties. From these it 
fairly appears that the beans to be delivered were to be 
grown by plaintiff, though it cannot be gathered from 
them that he was to grow the beans on any particular 
land. They contain no restriction in that respect. 
There can be no question that, if grown by him, and of 
the kinds and quality specified, defendant would have 
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been obliged to accept the beans, though not grown on 
any land previously cultivated by plaintiff. The con- 
tract, therefore, was, in effect to raise, and sell and 
deliver the quantities, kinds, and quality of beans 
specified—a contract in its nature possible of perform- 
ance. As an excuse for not delivering the entire 
quantity contracted for, the plaintiff relies on proof of 
the fact that an early unexpected frost destroyed or 
injured his crop to such an extent that he was unable 
to deliver the entire quantity. Whatin the way of 
subsequently arising impossibility for the party. to 
perform, will suffice as excuse for non-performance 
of a contract, is well settled in the decisions; the only 
apparent difference in them arising from the applica- 
tion of the rules to particular circumstances. The 
general rule is as well stated as anywhere in 2 Chit. 
Cont. 1074, thus: ‘‘Where the contract is to do a thing 
which is possible in itself, or where it is conditioned 
on any event which happens, the promisor will be 
liable for a breach thereof, notwithstanding it was be- 
yond his power to perform it; for it was his own fault 
to run the risk of undertaking to perform an impos- 
sibility, when he might have provided against it by 
his contract. And therefore, in such cases, the per- 
formance is not excused by the occurrence of an inev- 
itable accident, or other contingency, although it was 
not forseen by, or within the control of, the party.” 
An application of this rule is furnished by Cowley v. 
Davidson, 18 Minn. 92, [Gil. 86]. What is some- 
times called an “exception to the rule” is where the 
contract isimplied to be made on the assumed con- 
tinued existence of a particular person or thing, and 
the person or thing ceases to exist, as, where it is for 
personal service, and the person dies, or it is for re- 
pairs upon a particular ship or building, and the ship 
or building is destroyed. An agreement to sell and 
deliver at a future time a specific chattel existing 
when the agreement is made would come under this 
exception. The exception was extended further than 
in any other case we have found in Howell v. Coup- 
land, L. R. 9 Q. B. 462. That was a contract to sell 
and deliver a certain quantity from a crop to be raised 
on a particular piece of land, and the entire crop was 
destroyed by blight. The court held the contract to 
be to deliver part of a specific thing, to-wit, of the 
crop to be grown on a given piece of land, and helped 
it to come within the rule that where the obligation 
depends on the assumed existence of a specitic thing, 
performance is excused by the destruction of the 
thing without the parties fault. Without intifnating 
whether he would following that decision in a similar 
case, we will say that the case is unlike this, in that 
in this case the plaintiff was not limited or restricted 
to any particular land. It was not an undertaking to 
sell and deliver part of a specific crop, but a general 
undertaking to raise sell and deliver the specified 
quantity of beans. We have been cited to and found 
no case holding that, where one agrees generally to 
produce, by manufacture or otherwise, a particular 
thing, performance being possible in the nature of 
things, he may be excused from performance by the 
destruction, before completion or delivery of the 
thing, from whatever cause, except the act of the 
other party. Applications of the general rule, 
where the thing agreed to be produced was, before 
completion, destroyed without the party’s fault, are 
furnished in Adams v. Nichols, 19 Pick. 275, 279; 
School Dist. v. Dauchy, 25 Conn. 530 and Trustees v. 
Bennett, 27 N. J. Law, 513 approved and followed in 
Stees v. Lecnard, 20 Minn. 494 (Gil.*448). Where 
such causes may intervene to prevent a party per- 
forming, be should guard against them in his contract. 





Banks — Certiriep CHecks—LIABILITIES 
or Drawer.—The Supreme Judicial Court of 
Massachusetts hold, in Head v. Hornblower, 
that where a bank upon which a check is 
drawn fails before payment thereof, though 
it is drawn in due season, and the drawer of 
the check in his own behalf, or for his own 
benefit, had the check certified before deliver- 
ing it to the payee, he is not discharged from 
liability on the check ; and that the drawer is 
discharged if the payee or holder of the check, 
in his own behalf or for his own benefit, got 
the check certified instead of getting it paid. 
Field, C. J., says: 


In a sense, undoubtedly, a check is a species of bill 
of exchange, and in a sense, also, it is a distinct com- 
mercial instrument, but according to the general un- 
derstanding of merchants and according to our stat- 
utes these instruments were checks, and not bills of 
exchange. “A check is an order to pay the holder a 
sum of money at the bank on presentment of the 
check and demand of the money. No previous notice 
is necessary. No acceptance is required or expected. 
It has no days of grace. It is payable on presentment, 
and not before.” Bullard v. Randall, 1 Gray, 603. 
The duty of the bank was to pay these checks when 
they were presented for paymentif the drawers had 
sufficient funds on deposit. The bank owed no duty 
to the drawers to certify the checks, although it could 
certify them if it saw fit, at the request of either the 
drawers or the holders, and if it certified them it 
became bound directly to the holders, or to the per- 
sons who should become the holders. In either case 
the bank would charge to the account of the drawer 
the amount of the check, because by certification it 
had become absolutely liable to pay the checks when 
presented. When acheck payable to another person 
than the drawer is presented by the drawer to the 
bank for certification, the bank knows that it has not 
been negotiated, and that it is not presented for pay- 
ment, but that the drawer wishes the obligation of the 
bank to pay it to the holder when it is negotiated, in 
addition to his own obligation. But when the payee 
or holder of a check presents it for certitication the 
bank knows that this is done for the convenience or 
security of the holder. The holder could demand 
payment if he chose, and is only because instead of 
payment the holder desires certification that the bank 
certifies the check instead of paying it. In one case the 
bank certifies the check for the use or convenience of 
the drawer, and in the other for the use or convenience 
of the holder. In the present cases the checks were 
seasonably presented to the bank for payment, and on 
the facts stated the defendants would be liable unless 
the certification discharged them from liability. It is 
argued that the certification of a check, whereby the 
bank becomes absolutely liable to pay it at any time 
on demand, discharges the drawer, because it is said 
that the check then becomes, in effect, a certiticate of 
deposit; and it is also argued that the certification 
is, in effect, only an acceptance of a bill of exchange, 
and that if payment is duly demanded of the bank, 
and refused, and notice of non-payment duly given, 
the drawer is held. So far as the question has been 
considered, it has been decided that the certification 
of abank cheek is not in all respects like the making 
of a certificate of deposit or the acceptance of a bill 
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of exchange, but that it isa thing swi generis, and 
that the effect of it depends upon the person who, in 
his own behalf or for his own benefit, induces the 
bank to eertify the check. The weight of authority 
is that if the drawer, in his own behalf or for his own 
benefit, gets his check certified, and then delivers it to 
the payee, the drawer is not discharged; but that if 
the payee or holder in his own behalf, or for his own 
benefit, gets it certified instead of getting it paid, then 
the drawer is discharged. Born v. Bank, 123 Ind. 78, 24 
N. E. Rep. 173; Brown v. Leckie, 43 Ill. 497; Rounds v. 
Smith, 42 Ill. 245; Andrews v. Bank, 9 Heisk. 211; 
Bank vy. Leach, 52 N. Y. 350; Boyd vy. Nasmith, 17 Ont. 
40; Essex County Nat. Bank v. Bank of Montreal, 7 
Biss. 193; Bank v. Whitman, 94 U. 8. 348, 345; Bank v. 
Jones (Ill. Sup.), 27 N. E. Rep. 533; Bank v. Corn- 
hauser, 37 Ill. App. 475; Bank v. Miller, 77 Ala. 168; 
Larsen v. Breene, 12 Colo. 480, 21 Pac. Rep. 498; Bank 
v. Rotge, 28 La. Ann. 933; Morse, Banks, §§ 414, 415. 
We are of opinion that this view of the law rests on 
sound reasons. If it be true that the existing methods 
of doing business make the use of certified checks 
necessary, the persons who receive them can always 
require them to be certified before delivery. If they 
receive them uncertified, and then present them to the 
bank for certification instead of payment, so far as the 
drawer is concerned, the certification should be con- 
sidered as payment. It may also be said that in the 
second case the certification amounted to an extension 
of the time of payment at the request of the payees 
without the consent of the drawers. Before the cer- 
tification the drawers could have requested the payees 
to present the check for payment on Saturday, or 
could themselves have drawn out the money and paid 
the check. After certification the amount of the check 
no longer stood to the credit of the drawers, and the 
payees had accepted an obligation of the bank to pay 
only through the clearing-house, which could not hap- 
pen before the following Monday. 





POWER OF FOREIGN CORPORATIONS 
TO HOLD REAL ESTATE. 





1. Charter Powers.—While all the fune- 
tions of a corporation are in a certain sense 


franchises, a distinction must be made _ be- 
tween those franchises which vest only upon 
a special grant of power in the charter, some- 
times called prerogative franchises, and those 
which are fairly necessary to the purposes of 
its corporate existence, and which, like the 
power of suing and being sued, making con- 
tracts, holding property, etc., are incident to 
the grant of the franchise to be a corporation. 
The power to take and hold real estate is not 
a prerogative franchise, but in the absence of 
any statute of mortmain, or of special restric- 
tions in the corporate charter, it inheres in 
the company’s ordinary capacity to take and 
hold such property as is needful to accdém- 
plish the purpose of its creation.!_ Therefore, 

1 State v. Boston, ete. R. Co., 25 Vt. 483; Page v. 
Heineberg, 40 Vt. 81; Lathrop v. Commercial Bank, 8 
Dana, 114; Thompson y. Waters, 25 Mich. 214. 





a foreign company, unless restrained by the 
express terms of its charter, or by local re- 
strictions, may hold real estate within the 
State.” In some instances in which this ques- 
tion has arisen, the facts of the particular 
case have required the court to go no further 
than to hold that a foreign company may ac- 
cept a conveyance in payment of a debt.* 
Even under a provision in the charter, grant- 
ing specific authority to invest in mortgages 
of lands in the corporate domicile, thereby im- 
plying a prohibition of such investments else- 
where, it has been held that a mortgage as 
additional security of a loan previously made 
on a different collateral, which had since de- 
preciated, is not invalid. But if the foreign 
corporation under the law of the State of its 
creation is without power to take title, a devise 
or conveyance to it, anywhere must necessa- 
rily be invalid.° 

2. Foreign Regulations of the Company’s 
Right to Hold Land.—In some instances it 
has been held that a foreign company having 
the power under its charter to take and hold 
land, may exercise the right freed from the 
restrictions which are imposed upon it in the 
corporate domicile, by general statutory regu- 
lations. It rests with the local sovereign to 
say by whom, and subject to what regulations 
the real estate within its limits may be ac- 
quired and held.® Nor will its holding be 
limited to such lands as may be incidental to 
the business which it carries on in the corpo- 
‘rate domicile. Even though it does no busi- 
ness at all at home, that fact will not deprive 
it of power to hold lands elsewhere.’ 

3. Powers Repugnant to Local Policy.— 
The exercise of corporate powers which are 

2 State v. Boston, ete. R. Co., 25 Vt. 483: Lumbard v. 
Aldrich, 8 N. H. 31; Alward v. Holmes, 8 Abb. N. C. 
96; Newbury Petroleum Co. vy. Weare, 27 Ohio St. 
343; Lathrop v. Commercial Bank, 8 Dana, 114; Clare- 
mont vy. Royce, 42 Vt. 730. In Northern Transp. Co. 
v. Chicago, 7 Biss. 52, the court went no farther than 
to hold that a foreign company may take as lessee or 
otherwise such property as is necessary or convenient 
for the transaction of its business. The decision in 
this case, which arose in the Northern District of Illi- 
nois in 1874, is chiefly significant because of the extent 
to which the rule against perpetuities has been carried 
in that State, as will be seen hereafter. 

3 Thompson v. Waters, 3% Mich. 215; Elston Pig- 
gott, 94 Ind. 14. 

4 National Trust Co. v. Murphy, 30 N. J. Eq. 408. 

5 Kerr v. Dougherty, 79 N. Y. 327. 

6 O’Brien v. Wetherell, 14 Kan. 616; 
Co. v. Baker, 3 Nev. 386. 

7 New Hampshire Land Co. v. 
74. 


Whitman M. 


Tilton, 19 Fed. Rep. 
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repugnant to the policy of the local sovereign 
will not be permitted. What is the public 
policy of the State must, of course, be deter- 
mined by the law-making power, and is to be 
ascertained from the general course of legis- 
lation, as well as from direct enactment, from 
what has been withheld from, as well as from 
what has been granted to, such organizations.*® 
Comity does not require that a foreign com- 
pany vested with powers and privileges which 
have been steadily refused to domestic com- 
panies, or granted only in special cases and 
subject to specified restrictions and limita- 
tions should be permitted to freely exercise 
them within the local jurisdiction.’ But the 
policy of the State must be made to appear in 
some affirmative way. It cannot be deduced 
from the fact that the legislature has made no 
provision for the formation of similar corpo- 
rations, that its policy does not permit the 
business of a particular foreign company in 
its limits, or allow it to acquire and hold real 
estate!” 

4. Illustration—Illinois Rule against Per- 
petuities.—This principle is happily illustrated 
by the decisions of the Supreme Court of 
Illinois, where there is a well defined legisla- 
tive policy against permitting real estate to 
be held in perpetuity. It has been manifested 
in both general and private incorporation 
acts, through a long period of years by rigid 
provisions limiting the power of holding real 
estate as to time, quantity and use which is 
to be made of it. In pursuance of this 
policy it has been held that a foreign com- 
pany created for the sole purpose of buying, 
holding and selling real estate, could not take 
title, and that a conveyance to it was void ;” 
that a devise of land in Illinois to a New York 
charitable organization was void ;* that a for- 

8 Female Academy v. Sullivan, 116 Ill. 375. 

® Carroll y. East St. Louis, 67 Ill. 568; United States 
Trust Co. vy. Lee, 73 Ill. 142; Stevens y. Pratt, 101 Ill. 
206. See also United States Mtge. Co. v. Gross, 93 Il. 
483; Barnes y. Suddard, 117 III. 237. 

-Covell y. Springs Co., 100 U. 8. 55. 
Christian Union y. Yount, 101 U. 8S, 352. 

li Carroll vy. East St. Louis, 67 Ill. 568. This case is 
distinguished in Female Academy v. Sullivan, 101 Il. 
305, but its authority as sustaining the above proposi- 
tion is unshaken. 

12 Carroll y. East St. Louis, 67 Ill. 568. 

13 Starkweather v. American Bible Society, 72 Ill. 50. 
This decision was put upon the additional ground that 
the company was without capacity to take because 
the New York statute of wills expressly excepts such 
bodies from its operation, and must probably be taken 
as the true ground of decision, for in a subsequent 


See also 





eign trust company could not be a trustee of 
real estate."* Loose dicta in these decisions 
would seem to extend the disability of the 
foreign company to all transactions involving 
the title to local real estate, but when the 
issue was squarely presented it was held that 
a company authorized to lend money in the 
State, might take a mortgage on real estate 
to secure it, and having purchased at fore- 
closure sale might convey a valid title.” 

5. Exceptions to the Rule of Local Equality. 
—While, as we have seen, comity does not 
require that privileges should be afforded to 
foreign corporations which the policy of the 
State denies to local companies, it does not 
follow that all legislation is to be regarded as 
equally applicable to both. Thus, a local 
statute of mortmain, though it prohibit the 
accumulation of both.real and personal prop- 
erty in the hands of a domestic company, has 
been held to have no application to a foreign 
corporation as far as concerns personal prop- 
erty, since that follows the locus of the 
owner. So, the provision of the New York 
statute invalidating any charitable devise 
contained in a will executed less than two 
months before the death of the testator,” 
has been held not to affect the validity of a 
devise to a foreign educational institution in- 
corporated in a State where there was no such 
statutory restriction.'* 

6. Ultra Vires Title— When Voidable Only. 
—It does not follow that every conveyance 
taken in violation of these principles will be 
absolutely void. If the foreign company has 
power under its charter to hold real estate at 
all, a deed to it in violation of the local law, 
will pass a title good against all the world 
except the State. The wrong is not against 
any individual, but against the whole State, 
and can only be inquired into by a proceed- 


ease (Female Academy v. Sullivan, 116 Ill. 375) a simi- 
lar devise to a Wisconsin corporation was sustained, 
there being no corresponding provision in the Wiscon- 
sin statute of wills. 

14 United States Trust Co. v. Lee, 73 Ill. 142. 

15 Stevens v. Pratt, 101 Ill. 206, overruling in part, 
United States Mtge. Co. v. Gross, 93 Ill. 493. 

16 Vansant y. Roberts, 3 Md. 119, 128; Brown v. 
Thompkins, 49 Md. 423, 481; Chamberlain v. Chamber- 
lain, 48 N. Y. 424. 

17 Laws N. Y. 1848, ch. 319, § 6. 

18 Hollis v. Drew Theological Seminary, 95 N. Y. 166. 
But where there was a similar restriction in the stat- 
utes of the State where the company was organized, it 
was held that the company was incapacitated to take 
Kerr v. Dougherty, 79 N. Y. 327. 
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ing on the part of the State. The resulting 
incapacity of the company is the same, 
whether its want of power to take title is due 
to a provision of the local law regulating the 
subject,” or to a restriction contained in its 
charter,” or in the general statute law of the 
State of its creation.” 

7. When Absolutely Void.—But when the 
corporation is without power to take at all, 
when, in accepting a conveyance, it violates, 
not only the law of the forwm, but the law of 
its own being. the conveyance to it is abso- 
lutely void and of no effect.” So held of an 
assignment of a mortgage to a national bank 
to secure a debt not previously contracted,” 
as required by the act of congress.” 

8. Estoppel of Mortgagor.—The execution 
of a mortgage to a corporation is an admis- 
sion of its competency to enforce its rights 
thereunder. A borrower from a foreign cor- 
poration is estopped, in foreclosure proceed- 
ings from setting up its want of power to 
acquire the title to real estate.” 

9. Local Statutory Restrictions—Evasion. 
—A statute ‘prehibiting foreign corporations 
from holding real estate ‘‘directly in the cor- 
porate name, or by or through any trustee, or 
other device whatsoever, unless specially au- 
thorized by law,’’ cannot be evaded by the 


19 Runyan vy. Coster, 14 Pet. 122; Whitman Mining 
Co. v. Baker, 3 Nev. 886; O’Brien vy. Wetherell, 14 Kan. 
616; Leasure v. Union Mut. L. Ins. Co. 91 Pa. St. 491; 
Leazure vy. Hillegas, 7 Serg. & R. 313; Grant v. Henry 
Clay Coal Co., 80 Pa. St. 208; Christian Union vy. Yount, 
101 U. 8. 352; Covell v. Springs Co., 100 U. 8. 55; Alex- 
ander vy. Tolletson Club, 110 Ill. 65, 8 Am. & Eng. 
Corp. Cas. 239; American Mtge. Co. v. Tennille, 87 Ga. 
28, 13S. E. Rep. 158; Hickory Farm Oil Co. v. Buffalo, 
etc. R. Co., 32 Fed. Rep. 22. 

~ American Mtge. Co. v. Tennille, 87 Ga, 28, 13S. E. 
Rep. 158; Carlow v. Aultman & Co., 28 Neb. 672, 44 N. 
W. Rep. 873; Leazure vy. Hillegas, 7 Serg. & R. 313; 
Leasure y. Union Mut. L. Ins. Co.,91 Pa. St. 491; 
Grant vy. Henry Clay Coal Co., 80 Pa. St. 208; Runyan 
vy. Coster, 14 Pet. 133; Barnes v. Suddard, 117 IIl. 287, 
7 N. E. Rep. 477; Hickory Farm Oil Co. v. Buffalo, 
ete. R. Co., 32 Fed. Rep. 22; Steamboat Co. v. Me- 
Cutcheon, 13 Pa. St. 13. 

*! Christian Union vy. Yount, 101 U.S. 352; Alexan- 
der v. Tolletson Club, 110 Ill. 65,¢ Am. & Eng. Corp. 
Cas, 239. 

* O’Brien v. Wetherell, 14 Kan. 616; Covell vy. 
Springs Co., 100 U. 8S. 55; Whitman Mining Co. vy. 
Baker, 3 Nev. 386; Land v. Coffman, 50 Mo. 243. 

*3 Metropolitan Bank vy. Godfrey, 23 Ill. 579. 

*4 Matthews y. Skinker, 62 Mo. 329; Fowler v. Seully, 
72 Pa, St. 456. To the same effect: Baird v. Bank of 
Washington, 11 Serg. & R. 411; Metropolitan Bank vy. 
Godfrey, 25 Ill. 579. 

% Rev. St. U. S., $§ 5136, 5137. 

*6 Pacoast vy. Travelers’ Ins. Co., 79 Ind. 172. 





purchase of the franchise of a local corpora- 
tion, authorized to hold land, and the taking 
of its stock by the foreign company, except 
enough to qualify certain of its employees, 
residing in the jurisdiction to act as directors, 
but upon proper quo warranto proceedings 
the title will escheat to the State.” 

10. Construction—Mortgage.—A mortgage 
being merely a lien, the taking of such secu- 
rity by a foreign company is not a violation 
of the statute, and a suit may be maintained 
to enforce it.” 

11. Presumption of the Validity of the Title. 
—Generally a presumption will be indulged 
in favor of the validity of the title of a for- 
eign company. Thus, a foreign bank au- 
thorized to take title to real estate at judicial 
sale, when necessary to secure a debt due to 
itself, having purchased at the foreclosure of 
a mortgage to another person, it was held 
that the court might, if necessary, presume 
an assignment of the judgment to the corpo- 
ration.” 

12. Implied Power to take Title as Security 
or in Satisfaction of Debts, etc.—A foreign 
corporation, having power under its charter 
to engage in mercantile transactions, make 
contracts, lend money, etc., may take con- 
veyances in satisfaction of debts,®’ or as secu- 
rity,*! and may take title upon foreclosure,” 
or at execution sale. 

13. Failure of Foreign Company to Comply 
with Statutory Conditions.— The title ac- 
quired by a foreign company, in such a case, 
under a decree of foreclosure. will not be in- 
validated by the fact that its agent within the 
State has failed to file for record a power of 
attorney as required by the statute; such 


277 Com. Vv. 
Atl. Rep. 756. 

23 Leasure v. Union Mut. L. Ins. Co., 91 Pa. St. 491. 
See also United States Mtge. Co. v. Gross, 93 Ill. 483; 
Stevens v. Pratt, 101 Ill. 206; Hard vy. Com. Mut. L. 
Ins. Co., 8 Biss. 234. 

227 Alward v. Holmes, 10 Abb. N. C. 96. 
Silver Lake Bank y. North, 4 Johns. Ch. 370. 

30 New York Dry Dock Co. v. Hicks, 5 McLean, 111; 
Lathrop v. Commercial Bank, 8 Dana, 114. 

31 Lebanon Say. Bank vy. Hallenbeck, 29 Minn, 322, 13 
N. W. Rep. 145; Bard vy. Poole, 12 N. Y. 495; Am. Mut. 
L. Ins. Co. v. Owen, 15 Gray, 491; Silver Lake Bank v. 
North, 4 Johns. Ch. 470; Stevens y. Pratt, 101 Ill. 206; 
Farmers’ Loan & Loan & Tr. Co. v. McKinney, 6 Me- 
Lean 1; Hard v. Com. Mut. L. Ins. Co., 8 Biss. 234. 

® Lebanon Sav. Bank y. Hallenbeck, 29 Minn. 322, 
13 N. W. Rep. 145; Elston v. Piggott, 94 Ind. 14; Farm- 
ers’ Loan & Trust Co. v. McKinney, 6 McLean, 1. 

3 Columbus Buggy Co. vy. Graves, 108 Ill, 459. 


New York, ete. R. Co., 114 Pa. St. 340, 7 
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omission to be available as a defense must be 
pleaded in abatement of the foreclosure pro- 
ceedings. 

14. Power to take by Devise.—The mode of 
acquisition and transfer of real property, the 
rules of descent and the power of testa- 
mentary disposition are matters peculiarly 
within the power of the State where the land 
is situated. Soalawin New York permit- 
ting devises of realty only to such corpora- 
tions as are created by the laws of that State, 
has been held to render void a devise to the 
United States, notwithstanding the power of 
the latter independently to acquire title to 
land within the State by condemnation pro- 
ceedings.” If, by the law of the corporate 
domicile, the foreign corporation is without 
capacity to take by will, a devise to it must 
be invalid, irrespective of the provisions of 
the local law.” It is for the courts of the 
State where the land lies to construe the com- 
pany’s charter and pass upon its capacity to 
take title. Their view will not be controlled 
by adverse decisions of the courts of the cor- 
porate domicile. 





15. Restriction in the Statute of Wills of 


the Corporate Domicile.—A devise to a for- 
eign company, generally competent to take 
land, will not be invalidated by a provision in 
the statute of will of the corporate domicile, 
prohibiting devises of realty to corporations. 
Such a statute is a regulation of the testa- 
mentary capacity of the State’s own citizens, 
not of the citizens of other States. It defines 
the capacity of testators, not of corporations.* 

16. Foreign Trustee.— 
Where a devise, creating a valid charitable 
trust, appointed as trustee a foreign corpora- 
tion which under the law of its domicile was 
incapable of taking title, the - court, acting 
upon the principle that a trust will not be 
permitted to fail for the want of a trustee, 
made temporary provision for the custody of 
the fund, and ordered that it should be paid 


Corporation as 


34 Rey. St. Ind. 1881, § 3022° Elston v. Piggott, 94 
Ind. 14. 

% United States vy. Fox, 94 U.S. 315. 

36 Kerr v. Dougherty, 79 N. Y. 327. 

37 Boyee v. St. Louis, 29 Barb. 650. 

38 Thompson v. Swoope, 24 Ohio St. 474; American 
sible Soc. v. Marshall, 15 Ohio St. 587; White v. 
Howard, 38 Conn. 342; Fellows v. Miner, 119 Mass. 541; 
Contra: Starkweather vy. American Bible Soc., 72 Ill. 
50. But when there was no such provision in the 
statute law of the corporate domicile the Illinois court 
held such a devise was valid. Female Academy v. Sul- 
livan, 116 Ill. 375. 





over to the foreign corporation upon its being 
enabled by a subsequent act of the legislature 
of the other State to administer the trust ac- 
cording to the will.” 

17. Conveyances..— Conveyances by the 
foreign company must, of course, conform to 
the technical requirements of the place where 
the land is situated. That exclusively gov- 
erns as to the mode of transfer and the 
solemnities attending it. But its power to 
make a conveyance is derived from its char- 
ter and the laws of the State by which it was 
created. Therefore a provision in the local 
law that corporations shall not convey or 
mortgage their lands unless authorized by a 
vote of their stockholders, has no application 
to foreign companies.” 

Wm. L. Murrrer, JR. 


3 Fellows v. Miner, 119 Mass. 541. 
vy. Clark Institution, 110 Mass. 88. 

# Saltmarsh vy. Spaulding, 147 Mass. 224,17 N. E. 
Rep. 316. ’ 
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CORPORATIONS — CHARTER EXEMPTIONS 
FROM TAXATION. 





STATE V. UNION & PLANTERS’ BANK. 





Supreme Court of Tennessee, June 7, 1892. 


1. Where a bank charter provides that the company 
shall pay “an annual tax of one-half of one per cent. 
on each share of stock subscribed, which shall be in 
lieu of all other taxes,” the provision must be con- 
strued not only as an exemption of the bank from any 
further taxation of capital stock, but also as exempt- 
ing the individual stockholders from any taxation on 
their shares. 

2. Such an exemption, too, protects the bank from 
the levy of any privilege tax for the right of exercis- 
ing its franchise. 


CALDWELL, J.: This isa bill by the State of 
Tennessee, on behalf of the city of Memphis, to 
recover from the Union & Planters’ Bank $48,- 
576.25 as ad valorem taxes on its capital stock for 
the years 1887 to 1891, inclusive, or, in the alter- 
native, to recover from the stockholders of the 
bank the same amount, as taxes on the shares of 
stock held by them, respectively, during those 
years. Demurrer was sustained, and the bill dis- 
missed. Complainant has appealed. Defendants 
claim complete immunity from these taxes, by 
reason of a certain provision in the bank charter 
from the State. That provision is as follows: 
‘That said company shall pay to the State an 
annual tax of one-half of one per cent. on each 
share of stock subscribed, which shall be in lieu 
of all other taxes.” Acts 1857-58, ch. 166, §§ 10, 
12; Acts 1869, ch. 93. With respect to this provis- 
ion, the primary claim of the bill, and of com- 
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plainant’s counsel at the bar, is that the charter 
tax of one-half of 1 per cent. was laid on shares 
of stock, and that the words, ‘‘which shall be in 
lieu of all other taxes,” relate alone to shares of 
stock; that those words were used for the sole 
purpose of expressing the legislature’s intent to 
exempt the shares of stock from further taxation, 
and not with a view of granting any exemption 
to the capital stock of the corporation. In the 
alternative, the shares of stock are alleged to be 
liable to taxation if capital stock should be held 
to be exempt under thecharter. The bill con- 
cedes the exemption of the one or the other, but 
denies that both are exempt. Demurrants assert 
that, by a proper construction of the charter, both 
shares of stock and capital stock are exempt ab- 
solutely from all taxation, except the one-half of 
1 per cent., expressly prescribed. 


The charter was granted under the constitution 
of 1834, when it was within the power of the legis- 
lature to grant such exemption as it deemed best; 
hence the exact measure of immunity conferred 
in this instance, and that to which defendants are 
entitled, is to be ascertained from the language 
employed. All that was given must be held to be 
lawful. The charter is a contrdet, by which the 
State is bound, and whose obligation may not be 
impaired by subsequent legislation. Const. U.S. 
art. 1, § 10; Dartmouth College v. Woodward, 4 
Wheat. 519; Farrington v. Tennessee, 95 U. S. 
684; City of Memphis v. Farrington, 8 Baxt. 541; 
Const. Tenn., art. 1, § 20; State v. Butler, 13 Lea, 
408, 86 Tenn. 614,8 S. W. Rep. 586; Bank of 
Tennessee v. State, 9 Yerg. 490. ‘Shares of 
stock” and ‘‘capital stock’’ are separate and dis- 
tinct property interests, and form separate and 
distinct subjects of taxation. The assessments or 
exemption of the one is not an assessment or ex- 
emption of the other; assessments of both is not 
double taxation. New Orleans v. Houston, 119 
U. 8S. 277, 7 Sup. Ct. Rep. 198; Tennessee v. 
Whitworth, 117 U. S. 135, 6 Sup. Ct. Rep. 645; 95 
U. 8S. 687, supra; Cooley, Tax’n, 231; Bank of 
Tennessee v. State, 9 Yerg. 490; Railway Co. v. 
Morrow, 87 Tenn. 406, 118. W. Rep. 348; City of 
Memphis v. Ensly, 6 Baxt. 553; Nashville Gas- 
Light Co. v. City Council of Nashville,8 Lea, 
406. The right of taxation is inherent in the 
State. Itis a prerogative essential to the perpe- 
tuity of the government, and he whe claims an 
exemption from the common burden must justify 
his claim by the clearest grant of organic or stat- 
ute law. In Insurance Co. v. Debolt, 16 How. 
435, it is said by Chief Justice Taney that the 
right of taxation will not be held to have been 
surrendered ‘‘unless the intention to surrende1 is 
manifested by words too plain to be mistaken.”’ 
Brief extracts from other cases illustrate the im- 
portance and strictness of the rule: ‘Ifa doubt 
arises as to the intent of the legislature, that 
doubt must be solved in favor of the State.’ 
Delaware Railroad Tax Case, 18 Wall. 226. The 
court has, however, in the most emphatic terms, 
and on every occasion, declared that the language 





in which the surrender is made must be clear 
and unmistakable. Railway Co. v. Pennsylvania, 
21 Wall. 498, 499. ‘*When exemption is claimed, 
it must be shown indubitably to exist.” 95 U.S. 
686, supra. The presumption is always against 
any surrender of the taxing power. Tennessee 
v. Whitworth, 117 U. 8. 136, 6 Sup. Ct. Rep. 645. 
See, to same effect, Wilson v. Gaines, 9 Baxt. 551; 
Railroad Co. v. Gaines, 3 Tenn. Ch. 604, 611; 13 
Lea. 406, supra; Gas-Light Co. v. Shelby Co. 
Taxing Dist., 109 U.S. 398, 3 Sup. Ct. Rep. 205; 
New Orleans C, & L. R. Co. v. New Orleans, 143 
U.S. 195, 12 Sup. Ct. Rep. 406. 


In view of the foregoing rule we would have no 
hesitation, if the question were res integra. in 
holding that the provision of this charter does 
not exempt capital stock and also shares of stock 
from other taxation than that named; for. to our 
minds, the words of the grant do not indubitably 
manifest an intention to exempt both from fur- 
ther taxation. Proceeding upon the idea that 
those words related to capital stock, and exempted 
it from all assessments except the charter tax, this 
court, in 1873, held that so much ofa lot and 
building, purchased with its capital stock, as was 
necessarily used by the bank for the convenient 
carrying on of its business, was exempt from fur- 
ther taxation, and that other portions of the lot 
and building not so used were subject to be asses- 
sed as other property. De Soto Bank v. Memphis, 
6 Baxt. 415. In another case the same charter 
provision was invoked by the stockholders. who 
claimed that it protected them against an ad va- 
lorem tax, which had been laid on their shares of 
stock. The chancellor held that the stockholders 
were so protected, but on appeal his decree was 
reversed, this court holding that the charter tax 
and exemption related alone to capital stock, and 
left shares of stock subject to taxation against the 


stockholders. City of Memphis v. Farrington, 8 
Baxt. 539. The stockholders took the case into 


the Supreme Court of the United States, and there 
obtained a reversal of the decree of this court and 
an aflirmance of the decree of the chancellor. 
Farrington v. Tennessee, 95 U. 8.679. In the 
argument at the bar in the present case, counsel 
on both sides placed great reliance on the opinion 
delivered in that case by the Supreme Court of 
the United States. On the one hand it was con- 
tended that its language sustains the primary 
claim of the bill in this case by limiting the charter 
tax and exemption to shares of stock alone: and, 
on the other hand, itis insisted that-it justifies 
the demurrer by holding both shares of stock and 
capital stock exempt from other taxation than 
that prescribed by the charter. It is sufficient for 
us to say, at this point, that the only question for 
decision in that case was the effect of the par- 
ticular words of the charter upon the rights of the 
stockholders. Shares of stock alone had heen 


taxed, and stockholders alone were making the 
contest. 
court. 

cuit, in referring to that case, said: 


The corporation was not before the 
Mr. Justice Matthews, while on the cir- 
“It was held 
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that the words, ‘in lieu of all other taxes,’ as thus 
used, meant in lieu of all other taxes that 
might be imposed on that subject of taxation, 
viz., the shares of the capital stock; and that ac- 
cordingly it excluded a tax on those shares asses- 
sed upon them against the individual shareholder 
as his property.’’ Tennessee v. Whitworth, 22 
Fed. Rep. 80. When the latter case reached the 
Supreme Court of the United States. Chief Justice 
Waite, in delivering the opinion, said of the Far- 
rington Case that the question therein raised was 
whether the provision of the charter exempted 
the shares in the hands of the stockholders from 
any further taxation by the State,”’ and that ‘‘the 
court, three justices dissenting, held that it did, 
because, as the charter tax was laid on each share 
subscribed, the further exemption must neces- 
sarily have been of the shares in the hands of the 
holders, although the tax as imposed was payable 
by the corporation.’’ Tennessee v. Whitworth, 
117 U. 8S. 136, 6 Sup. Ct. Rep. 645. 

Since the decision of the Farrington Case by 
the Supreme Court of the United States, this court 
has uniformly adhered to its previous holding 
that no ad valorem tax can lawfully be laid on the 
capital stock, and, in recognition of that decision, 
has gone further, and said that shares of stock 
are likewise exempt from other taxation than that 
prescribed in the charter. Bank v. McGowan, 6 
Lea, 705; State v. Butler, 13 Lea, 406; State v. 
Butler, 86 Tenn. 633, 8 S. W. Rep. 586. After 
citing with approbation the case of De Soto Bank 
v. City of Memphis, 6 Baxt. 415, and acknowledg- 
ing the controlling authority of Farrington v. 
Tennessee, 95 U. S. 686, this court, in its first 
reference to the latter case, said: **The provision 
in question will therefore protect the capital 
stock and the shares of the stockholders from any 
taxation beyond that prescribed in the charter.”’ 
Bank v. McGowan, 6 Lea, 705. In the last-named 
case the Bank of Commerce, whose charter was 
like that now under consjderation, owned a build- 
ing with three stories, but used only one story in 
its banking business. It also owned three other 
parcels of real estate, purchased in satisfaction of 
debts due to it. The building and other three 
pieces of property were assessed for taxes. The 
bank paid the assessment under protest, and filed 
its bill to recover the money. The case came to 
this court on demurrer, and it was here held that 
so much of the building as was used by com- 
plainant for banking purposes was exempt from 
taxation, but that the residue of the building and 
the other three lots were subject to assessment 
like other property of the same kind. The bank, 
by writ of error, transferred the case to the Su- 
preme Court of the United States, and there 
claimed, as it had done in the State courts, that 
the entire property was exempt from taxation 
underits charter. The decree of this court was 
affirmed. Bank v. Tennessee, 104 U. 8. 493. It 
is technically true, as contended for complainant, 
that the writ of error in the last case took up only 
so much of the controversy as this court had de- 





cided against the bank, and that therefore the 
Supreme Court of the United States cannot prop- 
erly be said to have decided that even a part of 
the bank’s building was exempt under its charter; 
nevertheless the reasoning of the court shows 
that such was its opinion. Indeed, that decision, 
as well as that decision of this court, was based 
upon the idea (1) that the capital stock of the 
bank was exempt from all taxation except that 
prescribed in the charter; and (2) that, such be- 
ing the case, a building in which a part of the 
capital has been invested must be exempt so far 
as used by the bank for its legitimate corporate 
purposes, but no further. Considering the de- 
cision of the Supreme Court of the United States, 
in Farrington v. Tennessee, 95 U. 8. 679, and in 
Bank v. Tennessee, 104 U. S. 493, together, and 
giving them the controlling weight to which they 


' are entitled, it cannot be held otherwise than that 


the charter tax of one-half of 1 per cent. is in lieu 
of all other taxes, whether against the bank on 
its capital stock, or against owners on shares of 
stock. Under the construction there given the 
charter exemption excludes both. As an original 
question we would hold as held by this court in 
Memphis v. Farrington, 8 Baxt. 539, and charge 
the stockholders with an ad valorem tax; but, 
upon authority, we hold as stated above. The 
court has never decided, and in the absence of the 
ruling in Farrington v. Tennessee, 95 U. 8. would 
not now decide, that the charter gives the owners 
of shares of stock any immunity or exemption 
from taxation on the shares. That question is 
now adjudged alone upon the authority of that 
ease. It did not arise, and was not adjudged, in 
Bank v. McGowan, 6 Lea, 705, in State v. Butler, 
13 Lea, 406, orin State v. Butler, 86 Tenn. 633, 8 
S. W. Rep. 586. 

Complainant seeks, in addition to what has al- 
ready been stated, to recover from the bank $1,- 
800 as privilege tax for the years 1889, 1890, and 
1891. These taxes are claimed from the cor- 
poration for the right of exercising its franchise, 
—for the privilege of doinga banking business. 
Manifestly the charter tax was intended to cover 
this right or privilege. The language of the 
charter implies that in consideration of the public 
good, and the payment of the tax therein specified, 
the State will allow the corporation to exercise 
the franchise granted without further taxation. 
City of Memphis v. Hernando Ins. Co., 6 Baxt. 
527; Union Bank v. State, 9 Yerg.490. The case 
of New Orleans C. & L. R. Co. v. New Orleans, 
143 U.S. 192, 12 Sup. Ct. Rep. 406, is not, as we 
understand it, an authority against this ruling. 
There the contract afforded us evidence of an in- 
tention to exempt the corporation from license or 
privilege tax. 1438 U. 8.195, 12 Sup. Ct. Rep. 
406. Here the intention to do so is clear and un- 
mistakable. The charter tax was imposed pri- 
marily as a consideration for the corporate fran- 
chises and the right to exercise them. No other 
reasonable construction can be placed upon the 
words of the charter. The State is bound by its 
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contract, and so, likewise, is the city of Memphis, 
which 1s but an arm or agency of the State gov- 
ernment. This is true, not only as to privilege 
taxes, but also with respect to the other taxes 
claimed in the case. All subjects of taxation 
covered by the charter tax are exempt from fur- 
ther assessment, whether made in behalf of the 
State, county, or municipality. As to those sub- 
jects the specified tax is in lieu of all other taxes, 
State, county, and municipal. Such is the un- 
doubted meaning of the contract. City of Mem- 
phis v. Hernando Ins. Co., 6 Baxt. 527; Union 
Bank v. State, 9 Yerg. 590; Nashville v. Thomas, 
5 Cold. 600. The decision of this case controls 
the other cases by the same complainant against 
the Hernando Insurance Company e¢ al., and 
against the Bluff City Insurance Company e¢ al., 
respectively; the bills in those cases having been 
filed for the same purposes and on the same be- 
half as the bills in this case, and the immunity 
clause of the charter of those companies, upon 
which defense is made, being in precisely the 
same words as that herein considered. Enter 
decree dismissing each of the three bills. Con- 
fine the adjudication to points herein discussed, 
other questions not having been considered. 


Norre.—<Although the power of levying taxes is a 
prerogative of the highest dignity, vital to the very 
existence of the government, it can, without question, 
be surrendered and relinquished by the sovereign. 
When that surrender is in the form of a contract, and 
is based upon consideration, it has been held from the 
earliest times to be irrevocable under the provision of 
the federal constitution against impairing the obliga- 
tions of contracts. New Jersey v. Wilson, 7 Cr. 164. 
See also Fletcher vy. Peck, 6 Cr. 87; Gordon y. Appeal 
Tax Court, 3 How. 138; Bank v. Knoop, 16 How. 369; 
Ohio Life Ins. Co. v. DeBolt, 16 How. 416; Dodge v. 
Woolsey, 18 How. 331. This doctrine was firmly es- 
tablished before the famous decision in the Dartmouth 
College case (4 Wheat. 518) in 1819, which enunciated 
the doctrine that the grant of a corporate franchise is 
a contract, and that in the absence of special provis- 
ions reserving the power of alteration and amend- 
ment, the charter is forever beyond the control of the 
sovereign from which it emanates. This decision has 
been so often followed, sustained and approved by the 
supreme court that no one at this day would think of 
seriously attacking its authority asa precedent. But 
apart from the question of authority, and in spite of 
the fact that the opinion was written by Mr. Chief 
Justice Marshall, it is extremely doubtful on princi- 
ple whether the doctrine is law. The whole argument 
of that case is to the effect that a grant of a corporate 
franchise is a contract. Butin what sense can such 
grant be regarded as a contract? What is the con- 


sideration for it? That is the test of a con- 
tract. Perhaps such a grant might be consid- 


ered a contract in that comparatively small class of 
cases in which the sovereign sees fit to accomplish a 
public purpose through the grant to private individu- 
als of a corporate franchise. The application of pri- 
vate capital and resources to the accomplishment of 
the public ends may well constitute a valid consider- 
ation. But in the case of an ordinary corporation or- 
ganized by private adventurers, whose only purpose 
is private gain, how can it be said that the State re- 
ceives any consideration for the valuable privilege 





which it bestows in granting them the corporate fran- 
chise? (See a vigorous discussion of this subject by 
Judge Seymour D. Thompson, in an address to the 
Kansas Bar Association, 26 Am. L. Rey. 172.) In the 
consideration of legal principles, we should not per- 
mit ourselves to be overborne by the weight of au- 
thority or dazzled by the luster of great names. If 
we are to be concluded by precedent on the ground 
that it is authoritative, irrespective of the principle 
involved, it is well that we should clearly apprehend 
that fact. That decision being rendered by the fed- 
eral supreme court has always been beyond the reach 
of judicial criticism. But the doctrine it promulgates 
has been repudiated by almost every legislature in the 
land. Says Mr. Justice Miller, in his Lectures on the 
Constitution, p. 557: ‘That decision took the country 
a good deal by surprise, because it meant that when- 
ever a corporation is chartered by statute or act of 
the legislature or by the Crown, and certain rights are 
granted to it and accepted, on which it acts, that con- 
stitutes a contract directly between the State and cor- 
poration which the State cannot repeal. It is an in- 
teresting chapter in the legal history of this country 
to consider how, after this decision was rendered, the 
States sought to and did practically avoid the worst 
effects of it by putting into all statutes granting cor- 
porate privileges and powers the condition that the 
charter should be subject to amendment, alteration 
and repeal at the pleasure of the legislature.” (See 
Stimson’s American St. L. §§ 442 et seg.) One of the 
consequences of this legislation has been to materially 
lessen the number of cases in which such a surrender 
of the power of taxation has been construed. And 
yet it has been frequently decided by the Supreme 
Court of the United States that a State may make 
a valid contract that a corporation or its property 
within its territory shall be exempt from taxation or 
shall be subject to a limited or specified taxation. See 
in addition to the cases cited above, Achison y. Hud- 
dleston, 12 How. 293; Bank vy. Skelley 1 Black, 436; 
McGee vy. Mathis, 4 Wall. 143; Van Hoffman vy. Quin- 
cy, 4 Wall. 5385; Home of the Friendless vy. Rouse, 8 
Wall. 480; Washington University v. Rouse, 8 Wall. 
439; Wilmington Railroad vy. Reid, 18 Wall. 264; Tom- 
linson v. Branch, 15 Wall. 460; Humphreys vy. Peques, 
16 Wall. 244. But, as was said in Erie Railway Com- 
pany v. Pennsylvania, 21 Wall. 492, 498: ‘*The court 
has, however, in the most emphatic terms and on 
every occasion declared that the language in which 
the surrender is made must be clear and unmistaka- 
ble. The covenant or enactment must distinctly ex- 
press that there shall be no other or further liability 
to taxation. A State cannot strip itself of this most 
essential power by doubtful words. It cannot, by am- 
biguous language, be deprived of this highest at- 
tribute of sovereignty. This principle is distinetly 
laid down in each of the cases referred to. It has 
never been departed from.” See also Providence 
Bank y. Billings, 4 Pet. 514; Railway Company vy. 
Loftin, 98 U.S. 559; New York, ete. R. Co. vy. Sabin, 
26 Pa. St. 242; New Jersey v. Yard, 95 U. S. 104; Jef- 
ferson Branch Bank vy. Skelly, 1 Black, 436, 446; Gil- 
man vy. Sheboygan, 2 Black, 510,513; Delaware Rail- 
road Tax, 18 Wall. 206, 225, 226; Hoge v. Railroad 
Company, 96 U.S. 348, 355; Southwestern Railroad y. 
Wright, 116 U. 8. 231, 286; Memphis Gas-light Co. v. 
Shelby Taxing District, 109 U.S. 398, 401; Tucker v. 
Ferguson, 22 Wall. 527, 575; Philadelphia, ete. R. Co. 
vy. Maryland, 10 How. 876; West Wisconsin Ry. v. 
Supervisor, 93 U. 8. 595, 597; Memphis, ete. R. Co. v. 
Railroad Com’rs, 112 U. 8. 609, 

It is interesting to note that New Jersey v. Wilson, 
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7 Cranch, 164, above referred to, which antedates 
the Dartmouth College case some six or seven years, 
and which may be regarded as the pioneer case upon 
the proposition, has recently in effect been questioned 
by the Supreme Court of the United States. The 
facts out of which that case arose were briefly as fol- 
lows: In 1758 the colonial government of New Jersey 
authorized the purchase, under certain restrictions, 
regulations and exemptions, of certain lands for the 
use of aremnant of a tribe of Indians, and among 
other things the act provided that the lands “‘shall not 
hereafter be subject to any tax, any law, custom or 
usage to the contrary thereof, in anywise notwith- 
standing.” The land remained in the possession of 
the Indians until 1801, when, at their request, it was 
sold and the money applied for their benefit upon the 
oceasion of their removal to rejoin a portion of the 
tribe in western New York. The purchasers at this 
sale claimed that they took subject to the exemption 
from taxation which had been granted to the Indians, 
But the Supreme Court of New Jersey held, with ap- 
parent reason, that the grant to the Indians was of a 
peculiar and qualified interest; the title was vested in 
trustees for the use of the Indians and their successors 
forever, but the Indians were prohibited from ever 
leasing or selling any part of the lands; that this pro- 
vision and the exemption from taxation were made 
necessary by the incurable improvidence and careless- 
ness of people in a savage state in order to enable 
them to retain possession; that the exemption from 
taxation was never distinct in the legislative contem- 
plation from Indian possession; that they went to- 
gether, and by the terms of the law both were to con- 
tinue forever; that, however, when the legislature 
ordered the sale, what was sold was not the Indians’ 
possessory right, the use and occupation of the soil, 
but a fee-simple; that the exemption was inseparable 
from the Indian title, which was then extinguished, 
not transferred, and that the purchasers who took a 
fee direct from the State had no ground to claim it. 
State v. Wilson, 2 N. J. L. 218. The Supreme Court 
of the United States, Marshall, C. J., delivering the 
opinion, held that the exemption was a privilege an- 
nexed to the lands and not to the Indians; that the 
grant of it was a contract, the obligation of which was 
impaired by the statute authorizing the taxation of the 
land in the hands of the purchasers, and that the lat- 
ter was void. New Jersey v. Wilson, 7 Cranch, 164. 
By some curious combination of circumstances the 
owners of these lands, or some of them, do not seem 
to have been aware of their exemption from taxation 
under this decision. At any rate, for about sixty 
years since that time, 1812, the lands were duly as- 
sessed and the taxes paid. <A fight was made in re- 
sisting payment of the taxes for 1876, and the Supreme 
Court of the United States held that an exemption 
from taxation so granted is a franchise, which can be 
lost by acquiescence under the imposition of taxes for 
a period long enough to raise a conclusive presump- 
tion of surrender. Given vy. Wright, 117 U. S. 648. 
Incidentally it is said in the course of the opinion of 
the court, by Mr. Justice Bradley: ‘We do not feel 
disposed to question the decision in New Jersey vy. 
Wilson. It has been referred to and relied on in so 
many cases from the day of its rendition down to the 
present time, that it would cause a shock to our con- 
stitutional jurisprudence to disturb it now. If the 
question were a new one we might regard the reason- 
ing of the New Jersey judges as entitled to a great 
deal of weight, especially since the emphatic declara- 
tions made by this court in Providence Bank y. 
Billings, 4 Pet. 514, and other cases, as to the necessity 





of having the clearest legislative expression in order 
to impair the taxing power of the State.” 








CORRESPONDENCE. 
FMOTION TO DIRECT VERDICT IN IOWA. 
To the Editor of the Central Law Journal: 

Your correspondent, commenting in 35 Cent. L. J. 
71, on the Lowa case of Meyer v. Houck, 52 N. W. Rep. 
235, seems to have the impression that the case es- 
tablishes a rule of practice new to jury trials and 
thatit is an experiment. The court, however, dis- 
claim any such intention, saying as the reason for the 
change in Iowa practice, that ‘“‘we have reached the 
conclusion that the practice should be changed to 
harmonize with that rule which now obtains in En- 
gland and in the United States courts, and in nearly 
all of the States of the Union.’”’ In other words, they 
merely got in line and adopted the rule upon which, 
as said in Thompson on Trials, § 2250, most of the 
modern courts have united. By referenee to Abbott’s 
Trial Brief, pp. 110-117, 124, it will be seen that, be- 
fore this decision, the Iowa court was one of the few 
still clinging to the exploded rule that a scintilla of 
evidence must go to the jury. See also Thomp. Tr., 
§§ 2242-2250, and Anderson’s Law Dictionary, title 
“scintilla.” There is nothing in the opinion of the 
court to show that they intended to change the char- 
acter of the motion, or the effect of an order overruling 
it. Itis said tobe in the nature of a demurrer to evi- 
dence, and there is no more reason why the over- 
ruling of a defendant’s motion to direct a verdict 
should preclude him from making defense, than that 
the overruling of his demurrer to the petition should 
preclude him from answering. The practice has been 
that the defendant, not having the burden of proof, 
may move when the plaintiff rests, or upon the whole 
evidence, after plaintiff’s rebuttal (Bartelott v. Inter- 
national Bank, 119 Ill. 259), and in such case the 
plaintiff may move at the close of the defense, Bemis 
v. Woodworth, 49 Iowa, 340. As the plaintiff’s case 
may be aided by the defendant’s evidence, a motion 
for a new trial does not necessarily present the same 
question involved in the motion to direct a verdict. 
Thomp. Tr. § 2271. 

CLIFFORD P, SMITH. 





HUMORS OF THE LAW. 


The judge of acourt was not thoroughly posted on 
the case before him, but he was on@ of these men you 
have probably heard of, who thinks he knows it all. 

“You are charged with horse stealing,” he said 
loftily to the prisoner; ‘‘are you guilty or not guilty?” 

“Not guilty, your honor,” responded the prisoner. 

The court looked surprised. 

“Do you mean to say the animal you rode into town 
on today, and which was identified by a half dozen 
citizens, was yours?” 

“No, your honor.” 

“Well, sir, did you buy it?” 

“No, your honor.” 

“Did the owner present it to you asa token of es- 
teem?” and the judge smiled sarcastically. 

“No, your honor,” and the prisoner smiled a little 
himself. 

“Didn’t you feloniously enter the stable of the 
owner of the animal, where it was kept, in the dead 
of night and remove it forcibly without his consent or 
knowledge?”’ 
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“Yes, your honor, more or less,”’ replied the prisoner 
boldly. 

“Well, don’t you call that horse stealing?” 

“No, your honor.” 

“And why not, pray?” and the judge was more sar- 
eastic than ever. 

“Because it was a mule, your honor,” and the 
prisoner guffawed at his own joke to the extent of a 
ten dollar fine for contempt of court. 
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1, ACTIONS — Joinder of.—Under Rey. St. 1881, § 409, 
providing that in case of the joinder of actions, which 
were formerly of exclusive equitable jurisdiction, with 
causes of action which were formerly designated as 
actions at law, and were triable by a jury, the former 
shall be triable by the court and the latter by a jury, 
the parties to an action to set aside a deed and for par- 
tition of certain lands are entitled to have the issue as 
to the partition tried by a jury.—ABERNATHY V. ALLEN, 
Ind., 31 N. E. Rep. 534. 

2. ADMINISTRATION — Accounting—Attorney’s Fees.— 
Fees paid by an administrator for professional services 
retained for the vindication of his intestate’s good 
name onthe trial of a person, who had killed him for 
alleged dishonorable conduct, are not a debt of intes- 
tate or a payment for the benefit of his estate.—Woop- 
ARD V. WOODARD, 8. Car., 11 South. Rep. 355. 

3. ADMINISTRATION OF MARRIED WOMAN’S ESTATE.— 
Under Code, art. 93, § 32, providing that the personal 
property of a married woman who dies intestate, leav- 
ing no child or descendant, shall devolve upon her 
husband absolutely, and that administration upon her 
estate shall not be necessary to pass title to him, un- 
less she is liable in law for debts owing by her, debtors 
of her estate are fully protected in making payment to 
the husband without there being any administration 
on the wife’s estate.—IN RE. LEE’S ESTATE, Md., 24 Atl. 
Rep. 422. 

4. APPEAL—Bill of Exceptions.—Where what purports 
to bea bill of exceptions saving a ruling on a motion 
to suppress a deposition is copied into the transcript, 





but there is nothing to show that it was ever filed, it 
does not constitute a part of the record, and the ruling 
cannot be considered on appeal.—GREEN V. DYER, Ind., 
31 N. E. Rep. 558. 

5. APPEAL—Bill of Review.—In trespass to try title, 
where judgment was entered for defendant, a bill of 
review, brought by plaintiff seven months after the 
entry of such judgment, to annul the same on ground 
of error, will not be entertained, since plaintiff had an 
adequate remedy at law by writ of error to review such 
judgment.—WEAVER V. VANDERVANTER, Tex., 19S. W. 
Rep. 889. 

6. APPEAL—Jurisdiction.—An appeal lies to the'‘St. 
Louis Court of Appeals, and not the supreme court, in 
an action of trespass upon land not involving the title 
to the said land.—SAGE v. TUCKER, Mo., 19S. W. Rep. 
831. 

7. APPEAL — Presumption.—Where a number of ob- 
jections are filed to the entry of judgment forthe de- 
linguent taxes, and the county court sustains the 
objections generally, and the bill of exceptions fails to 
preserve all the evidence, it will be presumed, on writ 
of error, that there was evidence sufficient to sustain 
some of the objections.—PEOPLE V. STONE, III., 31 N. E. 
Rep. 502. 

8. APPEAL—Replevin Bond.—Where defendant in 
replevin pleaded to the merits before the hearing of 
his motion to dismiss the action for want of sufficient 
bond, it will be presumed on appeal that he waived his 
objection to its sufficiency, and a judgment for plaint- 
iffon the merits will not be reversed.—MoRRIs V. HAN- 
SON, Colo , 30 Pac. Rep. 139. 

9. APPEAL — Review — Sufficiency of Evidence.—The 
sufficiency of the evidence to support the verdict can- 
not be considered by the reviewing court where the 
complaining party not only neglected to ask a peremp- 
tory instruction for a verdict at the close of the whole 
evidence, but, without objection, permitted the court 
to charge the jury, upon the assumption that the case 
was one proper to be thus submitted.—VILLAGE OF 
ALEXANDRIA V. STABLER, U.S C. C. of App.,50 Fed. Rep. 
689. 

10. APPELLATE PROCEDURE—Supreme Court—Court in 
Bank.—Under Const. art. 6, one supreme court is con- 
stituted, whose jurisdiction is exercised co-ordinately 
either in department or in bank; but the court in bank 
exercises supervisory jurisdiction over the action of 
the court in department, the exercise of which by the 
justices of the court may be without a distinct order 
that the cause be heard in bank.—NILES Vv. EDWARDS, 
Cal., 30 Pac. Rep. 134. 


1l. ARBITRATION BY AGREEMENT.—A submission to 
arbitration by agreement between the parties, and not 
by rule of court, which provides that the arbitrators 
shall report their award tothe court “to be confirmed 
and made the judgment of the said court,” is valid, and 
gives the court jurisdiction.—MCCALL v. MCCALL, 8. 
Car., 11 South. Rep. 348. 

12. ASSIGNMENT — Distribution of Assets.—Under a 
deed of assignment, which provides that certaiy. prop- 
erty belonging to the assignors individually, and as 
members of acertain firm, shall be divided ratably 
among the individual and firm creditors, the firm 
ereditors to be “first’’ paid out of the firm assets, and 
the individual creditors out of the individual assets, 
the surplus of the assets of one class, if any, must be 
applied to a deficiency in the other.—HOME Sav. BANK 
Vv. PIERCE, Mass., 31 N. E. Rep. 483. 

13. ASSIGNMENT FOR BENEFIT OF CREDITORS.— An in- 
solvent debtor cannot by his voluntary assignment 
defeat the right of a mortgagee to whom he has executed 
a mortgage to foreclose the mortgage after default.— 
GILMOUR VY. EWING, U.S. C. C. (Wash.), 50 Fed. Rep. 656. 

14. ATTACHMENT.—Plaintiff was jointly indebted toa 
third person under a mortgage and lien on certain 
property to secure payment of ajoint debt. He sold 
out his interest to his codebtor, under an agreement 
that the codebtor should pay all out-standing obliga- 
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tions. Plaintiff paid the debt secured by the mortgage, 
taking an assignment thereof, and attached the prop- 
erty covered by the mortgage: Held, that he acquired 
no rights thereby which he could enforce in an action 
to try title against a claimant of the property.—ALLISON 
V.“PATTISON, Ala., 11 South. Rep. 194. 

15. BANKS AND BANKING — Checks for Collection.—A 
city treasurer deposited checks in a bank, indorsed by 
him “For deposit,” and the checks were immediately 
credited tohim on his pass book, though not in pur- 
suant of any agreement to that effect. He had beena 
depositor in the bank for some years, but had no agree 
ment that his checks should be treated as cash, or that 
he should draw against them before collection. The 
bank became insolvent before the checks were col- 
lected, and their proceeds passed into the hands ofa 
receiver: Held, that no title passed tothe bank ex- 
cept as a bailee, and that the depositor was entitled to 
the proceeds.—BEAL V. CITY OF SOMERVILLE, U. S. C. C. 
of App., 50 Fed. Rep. 647. 

16. BUILDING ASSOCIATIONS — Foreclosure of Mort- 
gages.—In an action to foreclose building association 
mortgages giveh to secure several notes by the ex- 
press terms of which the constitution and by-laws 
were made a part of each note, it was sufficient, where 
copy of each note and of the by-laws were filed with 
the complaint, to refer thereto in such complaint sim- 
ply as the note; each note, together with the constitu- 
tion and by-laws, constituting one instrument.—Hat- 
FIELD V. HUNTINGTON CITY BLDG., LOAN & SAV. ASS8’N., 
Ind., 31 N. E. Rep. 532. 

17. CARRIERS—Injury to Stock —In an action against 
a railroad company for damages done to cattle while 
in transit over its road, where it appeared that the 
cars became uncoupled while in motion, andthe bring- 
ing of the cars violently together again caused the in- 
jury, evidence that one of the brakemen onthe train 
was unfit for service in coupling the cars again by 
reason of a wound receivedin an accident the night 
before was relevant.—GALVESTON, H. & 8S. A. Ry. Co. v. 
JOHNSON, Tex., 19S. W. Rep. 867. 


18. CARRIERS OF PASSENGERS — Contract. — Where 
plaintiff’s ticket entitled him only to a continuous pas- 
sage over defendant’s railroad, he had no right to take 
a train running only to an intermediate point and take 
passage therefrom on another train that could take 
him to his destination, even though the latter train 
was the one he should have taken in the first instance, 
the voluntary breaking of his journey forfeiting his 
right to enter the second train on his original contract 
of passage.—GULF, C. & S. F. Ry. Co. v. HENRY, Tex., 19 
S. W. Rep. 870. 

19. CARRIERS OF PASSENGERS — Negligence—Moving 
Train.—It is error to declare it negligence per se fora 
passenger to attempt to board from a platform ata 
station atrain while moving, no matter how slowly.— 
FULKS V. St. Louis &S. F. Ry. Co., Mo., 19S. W. Rep. 
$18 

20. CHATTEL MORTGAGE—Validity.—Where the validity 
ofa chattel mortgage is involved in the issue on trial, 
itis not error to permit the mortgagee to testify di- 
rectly what her intention in taking the mortgage was. 
—GENTRY V. KELLEY, Kan., 30 Pac. Rep. 186. 

21, CONSTITUTIONAL LAW — Interstate Commerce.— 
Act April 12, 1889, as amended by Acts 1891, ch. 88, pro- 
hibiting the exportation of fish and game from the 
State, does not violate the interstate commerce clause 
of the constitution of the United States.—-ORGAN Vv. 
STATE, Ark., 19S. W. Rep. 840. 

22. CoNTRACT—Construction.—By a contract in writ- 
ing defendant sold plaintiff ‘the large cottonwood and 
sycamore trees on the Kentucky side of Diamond is- 
land,” anda large amount of timber was cut and re- 
moved under the contract: Held, that evidence of the 
character of the trees already cut under the contract 
was admissible to show the understanding of the parties 
as to the subject-matter thereof.—sbEMENT Vv. CLAY- 
BROOK, Ind., 31 N. E. Rep. 556. 





23. CONTRACT OF MARRIED WOMAN.—Where a married 
woman agrees, in consideration fof the conveyance to 
her by her husband of all his property, that she will 
pay his debts, such agreement is absolutely void, and 
could not be ratified by her after the death of her hus- 
band. She could then be bound only by a new contract, 
based on a new and sufficient consideration.—KEADLE 
Vv. SIDDENS, Ind., 31 N. E. Rep. 539. 


24. CORPORATIONS— Corporate Existence— Contrac ts. 
—Where a charter is duly acknowledged and filed in 
the office of the secretary of State, naming certain per- 
sons as the directors of a corporation for the first year, 
but no capital stock is ever subscribed or paid, and no 
other steps are taken to complete the organization, 
and there is an entire failure upon the part of the in- 
corporators to comply with the provisions of the law 
for the government of corporations, the organization 
cannot be said to have such a corporate existence as 
would authorize its directors to enter into any kind 
of a contract, transact any business, or incur any 
liability in the name of the corporation; and where a 
liability or debt is incurred before the organization is 
completed the persons assuming to act as directors are 
personally liable. — WALTON Vv. OLIVER, Kan., 30 Pac. 
Rep. 172. 

25. CORPORATIONS — Stockholders. — In a suit bya 
stockholder against the officers of a private corpo- 
ration for an accounting, the secretary being dead, 
and the minute book being introduced in evidence, an 
officer may testify that, at a directors’ meeting, the 
minutes of which were not recorded, the board passed 
aresolution allowing witness a salary as president 
and that by allowing the sum due for salary the com- 
pany was in his debt.—PICKETT V. ABNEY, Tex., 19 8. W. 
Rep. 859. 

26. COUNTIES—Negligence.—A county is not liable for 
personal injuries caused by the negligence of its board 
of commissoners in the care and control of public 
buildings. — BOARD OE COMR’S OF VIGO COUNTY V. 
DAILY, Ind., 31 N. E. Rep. 531. 

27. CREDITORS’ BILL — Pleading. — A creditors’ bill, 
based on a valid and subsisting judgment, wholly un- 
satisfied, against an insolvent corporation, need not 
allege that the judgment was based on a valid and 
subsisting debt. — TATUM V. ROSENTHAL, Cal., 30 Pac. 
Rep. 136. 

28. CRIMINAL EVIDENCE —Confession.— A statement, 
by one charged with theft, claiming to have purchased 
the property froma person other than that claimed 
by him on the trial, is not a confession, within Code 
Crim. Proc. art. 750, but exculpatory, and may be of- 
fered in evidence,“therefore, for the purpose of im- 
peachment, notwithstanding defendant may have been 
under arrest at the time of making it, and may not 
have been properly eautioned. — FERGUSON V. STATE, 
Tex., 19S. W. Rep. 901. 


29. CRIMINAL EVIDENCE — Homicide — Res Gestax. — 
Declarations of deceased, made to his wife after leav- 
ing defendant, but not in view of approaching death, 
that defendant had given him a drink, that it was bit- 
ter from quinine, that he felt the grains as they went 
down his throat, are a mere narrative, not admissible 
as part of the res geste.— HALL V. STATE, Ind., 31 N. E. 
Rep. 536. 

30. CRIMINAL EVIDENCE—Murder.—On trial for murder 
it was errorto permit a witness to testify that shortly 
before the altercation which resulted in the killing of 
deceased by defendant, deceased had stated to the 
witness that he was going to his place of business; it 
not being shown that such remark was in any way 
connected with the difficulty with defendant.—DOMIN- 
GUS V. STATE, Ala., 11 South. Rep. 190. 


31. CRIMINAL LAW — Homicide — Insanity. — Under 
Comp. Laws 1888 (volume 2, § 5044), providing that up- 
on a trial for murder, the commission of the homicide 
by defendant being proven, the burden of proving 
circumstances of mitigation or that justify or excuse it 
devolves upon him, unless the proof on the part of the 
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prosecution tends to show that the crime committed 
only amounts to manslaughter, or that defendant was 
justifiable or excusable, insanity is an affirmative de- 
fense, and puts the burden of proof upon defendant, 
who must show insanity by a preponderance of evi- 
dence.—PEOPLE V. DILLON, Utah, 30 Pac. Rep. 150. 

32. CRIMINAL LAW — Instructions. — A charge in a 
criminal case that “circumstantial evidence, when 
fully and conclusively made out, is sufficient to sus- 
tain a conviction,” is in violation of the statute pro- 
hibiting charges upon the weight of evidence.—HorR- 
TON V. STATE, Tex., 19S. W. Rep. 899. 

88. CRIMINAL LAW — Playing Cards.— To convict of 
playing cards “at a house for retailing spirituous 
liquors,” within Pen. Code, art. 355, it is not enough 
to show that the room in which the playing occurred 
was attached to the saloon, but it must be shown that 
it was used in connection with the business thereof.— 
ROBINSON V. STATE, Tex., 19 8S. W. Rep. 894. 

34, CRIMINAL TRIAL—Murder—Presence of Defendant. 
—It is indispensable to a legal conviction of a defend- 
ant on trial for murder that he should be personally 
present in court during the trial, and is likewise indis- 
pensable that the record proper on the trial, as dis- 
tinguished from the bill of exceptions, shall show such 
personal presence. Presence by an attornev is not 
sufficient, nor is it sufficient that a bill of exceptions 
shows presence in person, where the record proper 
does not show personal presence.— LOVETT V. STATE, 
Fla., 11 South. Rep. 172. 

35. DEED—Boundaries—Evidence.—Where the bound- 
ary between two adjoining lots is involved, a deed un- 
der which a party holds one of the lots is admissible 
in evidence.—WINDUS V. JAMES, Tex., 19S. W. Rep. 873. 

36. DEED—Cancellation— Undue Influence—The facts 
that a deed from a wife to her husband disinherits a 
son by a former marriage, and a grandchild; that the 
grantor was 65 years old, and the grantee but 26,—are 
not sufficient evidence of fraud and undue influence to 
set aside the deed, where the grantor had independent 
advice, and there was no evidence of weakness in body 
or mind.—RAVENS V. NAU, Mo., 19S. W. Rep. 823. 

37. DEED— Cancellation — Undue Influence.—Where, 
inasuit by heirs to set aside a deed on the ground of 
undue influence, plaintiffs ask, if the deed be not set 
aside, that they be allowed to recover the fund men- 
tioned therein as a consideration, a will made Jby the 
grantor after the execution of the deed, bequeathing 
the said fund, one-half to the grantee and the other 
half to another, is admissible for the purpose of show- 
ing that the grantor had dispogd of the said fund.— 
MICHON V. AYALLA, Tex., 19S. W. Rep. 878. 


38. DEED—Construction.— An instrument in the form 
of a deed, executed but not delivered in the life-time of 
the maker, which purports to “grant, bargain, sell, and 
convey,’ to two nieces, for love and affection, an un- 
divided half of certain premises, and to another per- 
son the other undivided half, in consideration of per- 
sonal services rendered and to be rendered by him, 
and containing these words, ‘But in no event is this 
deed to go into effect until after my death,’ is testa- 
mentary in its character, and not a deed of conveyance 
operating in presenti. — DONALD V. NESBITT, Ga., 15 
8. E. Rep. 367 

39. DEED — Description. — Where a deed conveyed 
land as a numbered block, as marked onthe plat of 
the grantor’s addition to a town, this evidences the ex- 
istence as against him ofsuch a plat; and evidence 
tending to show a survey of the town prior to the con- 
veyance, and that the grantor produced the plat in 
question some years afterwards as such plat, is suffi- 
cient to identify it as that mentioned in the deed — 
REDD V. MurRRY, Cal., 30 Pac. Rep. 132. 

40. DEEDS— Right of Way.— Where a deed reserves a 
right of way which is not to be fenced, and the parties 
for 40 years maintain and use the way with gates 
swung at either end, such much be deemed to have been 
the intention of the parties, and none of them can sub- 





sequently contend that no gates were to be permitted. 
FRAZIER V. MYER, Ind., 31 N. E. Rep. 536. 

41. DEED — Sea as Boundary.—The owner of the up. 
land adjoining tide water prima facie owns to low- 
water mark, and does so in fact unless the presump- 
tion is rebutted by proofto the contrary.—SNOw V. Mr. 
DESERT ISLAND REAL ESTATE CO., Me., 24 Atl. Rep. 429. 

42. DEED OF TRUST — After-acquired Title.— Under 
Rev. St. 1889, § 2402, making the words “grant, bargain, 
and sell,” in a conveyance, equivalent to express 
covenants of title, a title subsequently acquired by the 
grantor ina deed of trust containing these words is 
subject to sale thereunder.— BOYD Vv. HAZELTINE, Mo., 
19S. W. Rep. 822. 

43. EMINENT DOMAIN — Condemnation Proceedings.— 
In condemning land for corporate purposes, under 
statutes providing for ascertaining, in the proceedings 
instituted by the corporation, first the necessity of 
the taking, and then before a jury the amount of dam 
ages, the burden of establishing the value of the land, 
payment of which is by constitution made a condition 
ofthe taking, is on the corporation, and therefore it 
has the right to open and close.— BELLINGHAM Bay & 
B. C. R. Co. V. STRAND, Wash., 30 Pac. Rep. 144. 

44. EMINENT DOMAIN — Measure of Damages.—In an 
action to recover damages for appropriation of a right 
of way by a railroad company without license through 
plaintiff's farm, an instruction that the jury should 
consider the value of the land taken and the damage, 
if any, tothe tract of which it forms part, and deduct 
the benefits peculiar to such tract, arising from the 
running of the road through it, states the correct rule 
of damages, — MCREYNOLDS V. KANSAS City, C. & S. Ry. 
Co., Mo., 19 8. W. Rep. 824. 


45. EMINENT DOMAIN—Right of Appeal.—Proceedings 
for the condemnation of land for railroad and canal 
purposes under the act of February 12, 1885, ch. 3595, as 
amended by that of June 8, 1887, ch. 3712, are in the 
circuit court, in the exercise of its judicial powers as a 
court of chancery, and not before the circuit judge as 
a commissoner, or special tribunal, or as distinet from 
the court.—JACKSONVILLE, T. & K. W. Ry. Co. Vv. ADAMs, 
Fla., 11 South. Rep. 169. 

46. EQuiry—Boundaries.— Equity has no jurisdiction 
to determine a disputed boundary where the only 
question involved is whether a conventional boundary 
line was established, which, if acted upona sufticient 
length of time, would bar an entry. — DICE v. Mc- 
CAULEY, Oreg., 30 Pac. Rep. 160. 

47. ESTOPPEL — Mortgage. — Where a mortgage was 
given on trust property under an order rendered in a 
proceeding instituted for that purpose, and the persons 
who obtained the loan for which the mortgage was 
given were parties to‘ that proceeding, those persons 
are estopped from setting up, in an action for the fore- 
closure of the mortgage, that the court had no juris- 
diction to make the order under which the mortgage 
was given. — CARRIGAN V. DRAKE, 8. Car., 158. E. Rep. 
339. 

48. EVIDENCE—Grant.—A deed of State land executed 
by the governor, under the seal of State, is admissible 
in evidence without acknowledgment, in the absence 
of any statutory provision requiring such deeds to be 
acknowledged, since the courts take judicial notice of 
the seal ofjState.—CHICAGO & A. R. CO. Vv. KEEGAN, IIl., 
31 N. E. Rep. 505. 

49. EXECUTION SALE—Injunction.—A temporary in- 
junction may be granted to restrain the sale of per- 
sonal property, when it appears that such property is 
in custodia legis, and is not subject to the satisfaction of 
the judgment under which the execution issued, and 
a sale of the same would confer no title in the pur- 
chaser.—RYAN V. PARRIS, Kan., 30 Pac. Rep. 172. 

50. FEDERAL CouRTS—Jurisdiction — An action over 
which the State and federal courts have concurrent 
jurisdiction was instituted in the State court, and, af 
ter answer, at the instance of plaintiffs, was dismissed 
without prejudice; and defendants, with leave 
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amended their answer so as to become plaintiffs, and 
the original plaintiffs became defendants, in respect to 
the aftirmative allegations thereof: Held, that the 
pendency of such proceeding in the State court was no 
bar to the prosecution of a bill ina federal court by the 
original plaintiffs on the cause of action set forth in 
their original bill—COoE vy. AIKEN, U.S. C. C. (N. H.), 50 
Fed. Rep. 640. 

51. FEDERAL CourRTs—Jurisdiction.—Where the juris- 
diction of the circuit court is founded only on the fact 
of diverse citizenship, the complaint must show that 
either plaintiff or defendant resides within the district 
in which the action is brought.—LASKEY V. NEWTON 
MIN. Co., U. S.C C. (Cal.), 50 Fed. Rep. 634. 

52. FRAUDULENT CONVEYANCE.—One who conspires 
with a debtor to defraud the latter’s creditors, and, in 
pursuance of the conspiracy, has property conveyed to 
him which he converts to his own use, may be held as 
a garnishee of such debtor, even though, by reason 
of the fraud, no action would lie against him at the 
suit of the debtor.—JASEPH V. PEOPLE’S SAV. BANK, 
Ind , 31 N. E. Rep. 624. 

53. FRAUDULENT CONVEYANCES. — Where a creditor 
purchases property of his debtor, who is insolvent, 
and who he knows is attempting to dispose of his prop- 
erty to defraud his creditors, and pays for the same 
with a note and account long overdue, he must act in 
good faith, and pay or allow his debtor adequate prices 
fair value for the property purchased.— LEWIS V. 
HuGHS, Kan., 30 Pac. Rep. 177. 

54. FRAUDULENT CONVEYANCES—Knowledge of Grantee. 
—Where a person, who has been employed in a store, 
and who knows that the proprietor is insolvent, and 
that certain dealers have refused him any further 
credit, offers to take the stock at a figure sufiicient to 
pay his own indebtedness, but is told by the proprietor 
that he must take also a stock belonging to the latter 
in another store, and must give his note for the differ- 
ence, the transaction becomes a device merely for con- 
verting the debtor’s property, and is fraudulent as to 
other creditors.—MONTGOMERY V. BAYLISS,Ala., 11 South. 
Rep. 198. 

55. FRAUDULENT PREFERENCES—Chattel Mortgages.— 
A failing debtor, knowing his insolvency, and in con- 
templation of making an assignment for the benefit of 
creditors, may prefer one or more creditors to others, 
provided he does so in good faith, and by means calcu- 
lated to hinder other creditors no more than is inci- 
dental to the preference; and this he may do by a chat- 
tel mortgage delivered to the mortgagee before the 
deed of assignment is delivered to the probate judge. 
Such transaction is not within the operation of section 
6343, Rev. St., which provides that ‘‘all assignments in 
trust to a trustee or trustees, made in contemplation of 
insolvency, with the intent to prefer one or more cred- 
tors, shall inure to the equal benefit of all creditors in 
proportion to the amount of their respective claims.”— 
CROSS V. CARSTENS, Ohio, 31 N. E. Rep. 506. 

56. GUARANTY—Liability.— A defendant waives the 
filing of a reply by proceeding to trial without objec- 
tion. The liability of a guarantor upon an obligation 
cannot be extended by implication, and he should not 
be held beyond the precise term of his contract.—KEP- 
LEY V. CARTER, Kan., 30 Pac. Rep. 182. 

57. HIiGHWAY—Dedication.—One who without author- 
ity lays out a road, and permits the public to use it on 
payment of tolls, thereby dedicates it as a public road; 
and the portion used by those who, not going so far as 
the tollhouse, do not pay tolls, becomes a free public 
road, the use of which is not subject to the payment of 
tolls.—BLooD v. Woops, Cal., 30 Pac. Rep. 129. 

58. HOMESTEAD—Separate Tracts.—Land which is cul- 
tivated in connection with other land, upon which the 
owner resides, and which, with the other is a source of 
family support, constitutes a part of the homestead, 
although it be not contiguous thereto.—SHUBERT Vv. 
WINSTON, Ala., 11 South. Rep. 200. 

59. HOMESTEAD—Vested Rights. — Act April 18, 1873, 





making it unlawful for a married man to dispose of his 
homestead without his wife’s consent, and declaring a 
conveyance thereof without her joining invalid, vests 
no estate in the wife, and divests no estate out of the 
husband, who before the passage of the act could ex- 
ecute a valid conveyance without his wife’s consent, 
but merely alters the method of conveying homesteads, 
leaving in the husband the jus disponendi, which, by 
changing his home, he can at any time exercise with- 
out the wife’s consent.—MASSEY V. WOMBLE, Miss., 11 
South. Rep. 188. 

60. HUSBAND AND WIFE—Detinue.—Code, § 2347, pro- 
viding in general terms that a wife must sue alone for 
the recovery of her separate property, is broad enough 
to include an action of detinue by her against her hus- 
band.—BRUCE V. BRUCE, Ala., 11 South. Rep. 197. 

61. HUSBAND AND WIFE—Sale of Community Property. 
—The authority of a surviving wife to dispose of the 
husband’s interest in community property in payment 
of community debts ceases when she contracts a sec- 
ond marriage.—AUERBACH V. WYLIE, Tex., 19S. W. Rep. 
856. 

62. INJUNCTION—Action at Law.—An employee of a 
corporation sued it to recover advances made in the 
course of his employment. The corporation sought to 
enjoin the action on the ground (1) that the advances 
were unauthorized, and (2) that the advances were to 
be returned in stock or out of the net profits of the 
business: Held, that these defenses might have 
been made in the action at law, and were no 
ground for equitable jurisdiction. — NEW ORLEANS 
SHELL LIME MFG, Co. Vv. LOWENSTEIN, Miss., 11 South. 
Rep. 187. 

63. INJUNCTION—Electric Lines.—St. 1887, ch. 382, § 3, 
provides that, in any city where a company is engaged 
in the “manufacture and sale of electric light, no other 
company shall lay or erect wires over or under the 
streets, for the purpose of carrying on its business, 
without the consent of the mayor and aldermen:” 
Held, in an action for an injunction against an electric 
light company that, the prohibition extended to wires 
under the streets laid by defendant’s predecessor, and 
now belonging to defendant; to wires put up by and 
belonging to defendant throughout the city, even 
though such wires where they cross the streets were 
sold to defendant’s customers to evade the statute; to 
wires put up and owned by defendant’s customers with 
intent to evade the statute.—ATTORNEY GENERAL V. 
WALWORTH LIGHT & POWER CO., Mass., 31 N. E. Rep. 
482. 


64. INSOLVENCY. — Where insolvent debtors make a 
composition with their creditors, and receive from 
their assignee, by order of the court a reconveyance, 
of their property, a domestic corporation creditor, 
which has obtained payment, in part of its claim 
by sale of certain notes of the insolvents to parties out- 
side the State, for the amount of which it was not ac- 
countable to the assignee, may prove other notes of 
the insolvent in court without having to account for 
what it has already received on its claim, although it 
may thereby receive a greater percentage of its claims 
than was provided for by the terms of the composition. 
—BATCHELDER V. NAT. BANK OF THE REPUBLIC, Mass., 
31 N. E. Rep. 481. 

65. INTEREST—Presumptions.—Where a litigant claim- 
ing money as his own was permitted to collect and re- 
tain the same, subject only to the order of the court 
should it afterwards be decided that he was not en- 
titled to it, he is presumed to have used the money, and 

*is chargeable with interest.—KENTON INs. Co. V. FIRST 
NAT. BANK, Ky., 19 8. W. Rep. 841. 

66. INTOXICATING LIQUORS—Illegal Sales.—To an in- 
dictment charging defendant with selling without li- 
cense liquor which was drunk on or about the prem- 
ises, it is no defense that it was so drunk without his 
knowledge, and against his caution to the contrary.— 
JONES V. STATE, Ala., 11 South. Rep. 192. 

67. INTOXICATING Liquors—Information.—An infor- 
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mation charging the unlawful sale of intoxicat- 
ing liquors, verified by the county attorney upon 
information and belief, is sufticient for all pur- 
poses except to procure the issuance of a warrant and 
the arrest of the defendants; and where the defendant 
gives a recognizance to secure his future appearance, 
and subsequently pleads to the charge, without ques- 
tioning the sufficiency of the verification, he waives all 
objections to the warrant and arrest.—STATE Vv. Mo- 
SELL, Kan., 30 Pac. Rep. 189. 

68. JUDGMENT—Joint Debtors.—Where judgment, in 
an action against joint debtors, was entered against 
both of them by default, and, over plaintiff’s objection, 
it was vacated as to one of them, and he was given 
leave to plead, the judgment against the other defend- 
ant is not a bar to a judgment against the one as to 
whom the default was opened, there being no election 
on plaintiff's part to pursue his remedy against one of 
them only.—HECKEMANN V. YOUNG, N. Y.,31 N. E. Rep. 
513. 

69. JUDGMENT—Res Judicata—Divorce.—Where a hus- 
band, with the intention of raising a trust in his favor, 
compels his wife to execute a deed for her individual 
land to a third person, without any consideration, and 
without knowing the contents of the deed or who is 
named as grantee, and the title to the land remains in 
the grantee until after the disposition of a suit for 
divorce and alimony, the divorce, although settling all 
property rights between the wife and her husband, 
does not operate as an adjudication of her right to set 
aside the deed.—_THOMPSON V. THOMPSON, Ind., 31 N. E. 
Rep. 529. 


70. LANDLORD AND TENANT—Distress for Rent.—Where 
a tenant makes an assignment in the usual form forthe 
benefit of his creditors, the assigned property is no 
longer his in his own right, and it comes within the 
provision of Gen. St. § 1826, which declares that no 
property shall be seized under a distress warrant for 
rent, except such property as “belongs to the tenant in 
his own right.’’— BISCHOFF V. TRENHOLM, S. Car., 15 
S. E. Rep. 346. 


71. Lost DEED — Evidence, — In laying a foundation 
for the introduction of secondary evidence of a deed, 
which was alleged to have been lost, the testimony of 
a witness as to the execution and loss of such deed 
was sufficient without a preliminary aftidavit.—DOHO- 
NEY V. WOMACK, Tex., 19S. W. Rep. 883. 


72. MARINE INSURANCE — Construction Of Policy. — 
Where a vessel valued at and insured for $100,000 is a 
total loss, and all the policies have been paid except 
one for $5,000,an action thereon cannot be defeated 
merely because other insurance, to the amount of $28- 
750, ‘on advances” incident to the operation of the 
vessel, has also been paid; and it is immaterial whether 
such advances were the proper subject of insurance 
or not,so long as such insurance did not cover the 
vessel or any of her belongings.— PROVIDENCE WASH- 
INGTON INS. CO. V. BOWRING, U. 8. C. C. of App., 50 Fed. 
Rep. 613. 


78. MECHANICS’ LIENS.— Under the supplement to the 
mechanic’s lien law of June 19, 1890, a lien cannot be 
filed by any one except the contractor, when the con- 
tract is duly filed, unless the owner makes a payment 
to the contractor without taking the releases provided 
for in said act. — ANDERSON LUMBER CO. V. FRIEDLAN- 
DER, N. J., 24 Atl. Rep. 434. 

74. MECHANIC’S LIEN—Parties.— Under Elliott’s Supp. 
§ 1692,-providing that a person furnishing materials for 
a contractor, to acquire a lien, must give notice to the 
owner at or before the time the materials are furnished, 
a lien can be acquired only for such part of the ma- 
terials as are furnished after notice. — HUBBARD V. 
MoorE, Ind., 31 N. E. Rep. 534. 

7é. MORTGAGE—Usury as Defense.—A mortgagor who 
has conveyed the mortgaged land to the mortgagee, in 
eonsideration of arelease from personal liability on 
the mortgage debt, cannot afterwards attack the 
mortgage on the ground of usury, since the convey- 





ance constitutes a voluntary payment of the entire 
debt.—MASON V. PIERCE, IIl1., 31 N. E. Rep. 503. 

76. MUNICIPAL CORPORATIONS.—The resolution passed 
by the common council of the city of Bayonne, author- 
izing a person, at his own expense, to grade a portion 
of a street and build a bridge therein across a pri- 
vate canal, is invalid. Such authorization should have 
been by ordinance.— STATE V. MAYOR, ETC,, OF CITY OF 
BAYONNE, N. J., 24 Atl. Rep. 448. 

77. MUNICIPAL CORPORATION—Defective Sidewalks.— 
In an action against municipal corporations for in- 
juries received by reason of defective streets or side- 
walks, it isnot necessary to aver in the declaration 
that plaintiff was at the time of the injury exercising 
reasonable care, and the injury happened without his 
fault. Such an allegation is substantially involved in 
the averment that the injury complained of was oc- 
casioned by the defendant’s negligence. — CITY OF 
ORLANDO V. HEARD, Fla., 11 South. Rep. 182. 

78. MUNICIPAL CORPORATIONS—Street Improvements. 
—In Rey. St. § 1592, empowering the board of aldermen 
in cities of the fourth class to tax abutting property 
for “grading, macadamizing, building, guttering, curb- 
ing,and repairing streets,” the word “building” includes 
“paving” and such cities are not restricted to macada- 
mizing their streets, but may pave them with asphalt. 
—MORSE V. CITY OF WESTPORT, Mo.,19 8S. W. Rep. 831. 

79. NEGLIGENCE—Dangerous Premises.—Where, after 
allowing the public to drive across his lot from one 
street to another for several years, the owner stretched 
a barbed wire across the track without other notice 
that the license to use the road was terminated, he is 
liable for an injury from the wire to a horse driven 
over such road after dark.—CARSKADDON VY. MILLS, Ind., 
31 N. E. Rep. 559. 

80. NEGLIGENCE—Fires— Adjoining Land-owners —In 
action for damages caused by negligent use of fire by 
defendant’s servants, an instruction was correct that 
the mere doing of an act by a proprietor on his own 
land which interferes with the convenient use of 
his neighbor’s land is not sufficient to give such neigh- 
bor aright of action; such right depending on the na- 
ture of the act is natural and probable consequences, 
and whether it was done negligently. — GREGORY V. 
LAYTON, S. Car., 15S. E. Rep. 352. 

81. NUISANCE — Drains.—Where the question at issue 
is whether a sewer which terminates in a highway at a 
place where there is no natural water-course is a nui- 
sance, the fact that the mouth of the sewer is lower 
than the road-bed is immaterial.— DIERKS Vv. COMMIS- 
SIONERS OF HIGHWAYS OF TOWNSHIP OF ADDISON, IIL, 
31 N. E. Rep. 496. 

82. NUISANCE — Overflowing Lands.— The naked fact 
that a land-owner altered a bank or artificial structure 
on his own land lays, per se, no ground of action, even 
though the adjoining land be injured thereby.—KockK 
Vv. DELEWARE, L. & W. R. Co., N. J., 24 Atl. Rep. 442. 

83. PARTNERSHIP. — A contract which shows merely 
that defendants are to have the sale of all the melons 
shipped to a certain city by an association of which 
the plaintiff is a member, and that the latter is to re- 
ceive a certain commission on the gross sales, but not 
that he has any right to control or interfere with the 
business of defendants, or that his commissions are in 
any way conditional upon the profits, does not indicate 
a partnership; and the plaintiff, therefore, is entitled, 
irrespective of losses made by defendants, to recover 
his eommissions. — LAWRENCE Y. SNOW, Mass., 81 N. E. 
Rep. 486. 

84. PARTNERSHIP—Authority of Partner.—A partner- 
ship is not bound by an agreement of one of its mem- 
bers to credit a firm debtor with the price of property 
purchased by him, as stated at the time, for his in- 
dividual use, where it neither authorized nor ratified 
the same.—COWEN V. EARTHERLY HARDWARE CoO., Ala., 
11 South. Rep. 195. 

85. PARTNERSHIP— Dissolution.— A verbal settlement 
of a firm, by which one partner took an amount 
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in cash equal to the value of the balance of the firm 
property, which included land, is a valid settlement, 
and the partner retaining such land takes it as his 
separate property. — MURRELL v. MANDLEBAUM, Tex., 
19S. W. Rep. 880. 

86. PRINCIPAL AND AGENT — Authority of Attorney.— 
One who was vouched to defend an action in ejectment 
employed an attorney to conduct the defense, and told 
him to do the best he could, and to have the defendant 
pay what wasnecessary, and that she would repay it: 
Held, that the attorney had authority to compromise 
the action, and to obligate his client to reimburse the 
defendant for money expended in purchasing the out- 
standing title.— FREEMAN V. BREHM, Ind., 81 N. E. Rep. 
545. 

87. PROCEEDINGS—Railroad Crossings.—In making an 
award as to the mannerin which one railroad com- 
pany shall cross the right of way of another, under 
Rev. St. 1879, ch. 21, § 765, which provides: “Andif the 
two corporations cannot agree upon the amount of 
compensation to be made therefor, or the points and 
manner of such crossings and connections, the same 
shall be ascertained and determined by commissioners 
appointed by the court,’— the commissioners have the 
power to order all details of construction which would 
be ordinarily provided for in an agreement between 
the parties for such purpose; and an order that stone- 
masonry piers be substituted after a year for tem- 
porary piers supporting the bridge crossing is valid — 
CHICAGO & A. R. Co. v. KANSAS CiTy, I. & P. Ry. Co., 
Mo., 19S. W. Rep. 826. 

88. PUBLIC LANDS — Homestead Receipts.— The com- 
missioner of the general land office of the United 
States has authority to cancel a final homestead re- 
ceipt, and set aside the entry, at any time before the 
patent issues; and a purchaser from the entry man 
after a final receipt is given, and before the issuance of 
the patent, takes the land subject to this supervisory 
power of the commissioner and of the secretary of the 
interior. — SWIGART V. WALKER, Kan., 30 Pac. Rep. 162. 

89. PUBLIC LANDS — Timber Entries.—In a suit by 
the government to restrain defendant from cutting 
timber from a quarter section of public land, defend- 
ant filed a cross-bill alleging that he had made appli- 
cation to purchase the land in question under the stone 
and timber act (20 8t. p. 89), and complied with all the 
statutory requirements in that respect; but upon tend- 
er of the purchase money the local land officers re- 
fused the tender, and declinedto issue a certificate of 
entry and purchase: Held, that defendant had ac- 
quired no vested interest in the land, and the govern- 
ment was entitled to withdraw it from sale.—UNITED 
STATES V. BRADDOCK, U. 8S. C. C. (Cal.), 50 Fed. Rep. 659. 

90. RAILROAD COMPANIES — Accident at Crossing.— 
Under Rey. St. 1889, § 2608, making railways liable for 
injuries caused by failure to ring a bell or sound a 
whistle at a public crossing, but allow them to show 
that the failure so to do did not cause the injury, in the 
absence of such signals the burden of proof as to the 
cause of the injury is on the company.—CRUMPLEY V. 
HANNIBAL & ST. J. R. Co., Mo., 19 8. W. Rep. 826. 

91. RAILROAD COMPANIES — Cattle-guards.—Where a 
railway company builds its road through a fenced 
pasture, and fails and refuses to erect and maintain 
cattle-guards at the entrance and exit of its road to and 
from the pasture, the owner is entitled to recover dam- 
ages for the loss of the pasture, or, if he puts his! ani- 
mals therein, to reasonable compensation for his efforts 
in preventing them from straying from the pasture, 
and injuring the crops on his own premises, or from 
trespassing on the lands of other persons.—NELSON Vv. 
St. Louis & S. F. Ry. Co., Kan., 30 Pac. Rep. 178. 

92. RAILROAD COMPANIES—Killing Stock.—In an ac- 
tion against a railway company for damages caused by 
defendant’s engine killing plaintiff’s stock, where the 
complaint alleges that the railroad was not fenced at 
the place where the animals entered upon it, it is not 
necessary to state that such place was not a public 
highway, or thatthe railroad company could have 





fenced the road at such place, or was bound to do so.— 
TERRE HAUTE & 1. R. GO. V. SCHAEFNER, Ind., 31 N. E. 
Rep. 557. 

93. RAILROAD COMPANIES—Lease.—Where the direct- 
ors of arailway company enter into a contract with 
third persons, whereby anew company is organized, 
franchises secured, and a road built and leased to the 
old company, and the profits realized from the trans- 
action are equally divided bet ween the directors and 
the third persons, the latter are not liable for their 
profits, even though exorbitant, on suit by stockholders 
of the old company, unless the contract of lease is re- 
scinded, and the road restored to the new company.— 
HITCHCOCK Y. BARRETT, U.S. C. C. (N. Y.), 50 Fed. Rep. 
653. 


94. REAL ESTATE BROKER — Commissions.—A person 
who is employed to sell a piece of land for another, 
without any agreement as tothe price to be paid for 
his services, is entitled to a reasonable compensation. 
—HOLLIS V. WESTON, Mass., 31 N. E. Rep. 483. 


95. RECEIVERS — Extraterritorial Jurisdiction.—A re- 
ceiver has no extraterritorial jurisdiction, and cannot, 
as amatter of strict right, go intou foreign State or 
jurisdiction, and there institute an action for the re- 
covery of demands and debts due to the person or 
estate subject to his receivership. But the courts gen- 
erally, and very properly, recognize the receiver's 
extraterritorial right of action as a matter of comity, 
and therefore frequently, upon courtesy, when no 
detriment will result to the citizens of the State where 
the action is brought, permit the receiver to maintain 
and prosecute an action outsidé of his own State or 
jurisdiction.—WINANS V. GIBBS & STERRETT MANUF’G. 
Co., Kan., 30 Pac. Rep. 163. 


96. REMOVAL OF CAUSES—Condemnation Proceedings. 
--The rule of the New Hampshire supreme court, re- 
quiring special pleas in proceedings at law to be filed 
within 90 days from the commencement of the term at 
which the action is entered, is applicable to railroad 
condemnation proceedings, and therefore, under the 
removal acts of 1887 and 1888, such proceedings can 
only be removed before the expiration of that period.— 
MT. WASHINGTON Ry. Co. v. COE, U. 8. C.C. (N.H.), 50 
Fed. Rep. 637. 

97. SALE.—Evidence that plaintiffs had agreed to sell 
goods to contractors working for defendant, but re- 
fused to deliver, and offered them to defendant, who, 
after some delay, on seeing a bill of their value, said 
the price was to high, but agreed to take them at the 
price, and instructed delivery, shows a sale to defend- 
ant, and a direct contract to pay the price stipulated.— 
NELLE V. QUADE, Wash., 30 Pac. Rep. 141. 

98. SALE—Statute of Frauds.—Defendant was indebted 
to plaintiff, and pointed out three bales of cotton, lying 
some distance away, two of which bales he said should 
be turned over to plaintiff on the account. The price 
agreed on was 10 cents per pound. The cotton had not 
been weighed, but wasto be weighed on delivery by 
defendant at plaintiff's store, and the amount ascer- 
tained credited on the account. The value of the two 
bales was about $75: Held, in an action for the re- 
covery of the cotton, thatthere was not sucha delivery 
as would take the case out ofthe statute of frauds.— 
SMITH V. EVANS, 8S. Car., 15S. E. Rep. 344. 

99. SALE—Warranty.—A contract forthe sale of two 
hydraulic elevators provided that the seller should 
furnish the necessary steam pumps, pressure tanks, 
and piping, and connect the pressure tanks with the 
street water mains, so that the elevators could be 
operated by such water pressure, and in regard to the 
water pressure the contract declared that “this is for 
use when boiler or pump is out of order, or where the 
expense of running the boiler would be greater than 
the expense of the city water. By this arrangement 
you can run either your boiler and pump, or take the 
supply direct from the street pressure:” Held, that 
the contract did not warrant that the specified capacity 
of the elevators could be maintained, under pressure 
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from the street mains,without the steam pumps.—W HIT- 
TIER MACHINE CO. V. GRAFFAM, Mass., 31 N. E. Rep. 485. 

100. SALE—When Title Passes.—Coal was sold by 
plaintiff to defendant with the stipulation that it was 
to be delivered on board defendant’s vessel. No 
special time was fixed for delivery, but plaintiff agreed 
to load as quickly as possible, which he did. The ves- 
sel master, upon arrival at another port, filed a libel in 
admiralty against the cargo for demurrage, and in this 
proceeding, of which plaintiff received notice, the coal 
was sold: Held, that by the delivery on board the 
title to the coal passed entirely from plaintiff, and the 
admiralty proceeding, being against another’s prop- 
erty, could not affect his right to recover in an action 
for the purchase price.—CAMPBELL V. EHLEN, Md., 24 
Atl. Rep. 420. 

101. SALE BY INSOLVENT—Evidence.—Where a debtor 
sells his goods to a creditor in consideration ofthe sur- 
render of his claim, and the payment of asum in money, 
the transaction, being entire, must be sustained, if at all, 
as a purchase, and, failing in that, cannot be sustained in 
part as a settlement of the debt.—SANGER V. COLBERT, 
Tex., 19S. W. Rep. 863. 

102. SCHOOL DISTRICTS—Issuance of Bonds.—An elec- 
tion authorizing the issuance of school bonds is not 
invalid because the directors repeatedly calledfelec- 
tions until the consent of the electors was obtained; 
and it cannot be objected that the directors finally 
intimidated the electors by threatening to continue to 
call elections until the issuance of the bonds was au- 
thorized, when such threats were only alleged infer- 
entially.—LUZADER V. SARGEANT, Wash., 30 Pac.Rep. 142. 

103. SLANDER—Exemplary Damages.—In an action for 
slander exemplary damages can only be awarded 
where the defendant was actuated by malice toward 
the plaintiff in speaking the defamatory words; but 
the erroneous omission of the element of malice 
from an instruction with reference to such damages 
becomes unimportant where the jury specially find 
that the defendant was actuated by ill will and bad in- 
tent inthe speaking of the words.—WALKER V. WICK- 
ENS, Kan., 19S. W. Rep. 181. 

104. SPECIFIC PERFORMANCE.—In an action for specitic 
performance, plafatiff must show that he has performed 
or was ready to perform, his part of the contract, and 
has not been guilty of laches or unreasonable delay, 
and, where the proof leaves the case doubtful, plaint- 
iffis not entitled toa decree.—PENN Vv. MCCULLOUGH, 
Md., 24 Atl. Rep. 424. 

105, SPECIFIC PERFORMANCE—<Authority of Agent.— 
Where it appeared, in an action for the specific per- 
formance of a contract for the sale of land, that plaint- 
iff contracted with defendant’s agent to buy the land 
for a less price than defendant had authorized his 
agent to sell, and paid earnest money thereon, which 
defendant never received, and defendant, within two 
days, sold to another person, and steadily refused to 
confirm the sale to plaintiff, though the agent testified 
that he notified defendant of the sale, and that defend- 
ant made no objection, there was no such ratification 
as would estop defendant to set up Rev. St. 1879, § 2513, 
as amended by Act March 19, 1887, providing that “no 
contract for the sale of lands made by an agent shall 
be binding on the principal unless such agent is au- 
thorized in writing to make said contract.’”—HAWKINS 
Vv. MCGROARTY, Mo., 19S. W. Rep. 830. 

106. SPECIFIC PERFORMANCE—Parol Agreement.—Un- 
der Rey. St. § 4564, making a bill of sale to cattle run- 
ning on the range, and its record absolutely prerequi- 
sites to the acquisition of title to cattle sold by marks 
and brands, a parol agreement to transfer by bill of 
sale is valid and enforceable in equity if founded ona 
valid consideration, and unmixed with fraud.—PRUDE 
Vv. CAMPBELL, Tex., 19S. W. Rep. 890. 

107. TAXATION—Exemptions.—Shares of stock in for- 
eign corporations, owned by citizens of this State, upon 
which taxes have been actually assessed and paid by 
the corporation within 12 months next before the day 
prescribed by law for commencing the assessment in 





this State, are exe npt from taxation under the laws of 
this State.—STATE v. RAMSEY, N. J., 24 Atl. Rep. 445. 

108, TAXATION—Redemption from Forfeiture.—A son 
in-law of an owner of lands forfeited for non-payment 
of taxes is not one of the class allowed to redeem un- 
der Gen, St. § 307, directing that such lands shall be 
come a charge upon the sinking fund commission, to 
be sold, ete., provided that before sale the owner there- 
of, “or those claiming under orthrough such owner, 
or others having a legal and equitable interest therein, 
shall have the right to redeem.—DIXON Vv. HOCKADY, 
8. Car., 15 8. E. Rep. 342. 

109. TAX DEED—Validity.—A tax deed need not be 
in the exact form prescribed by the statutes. A slight 
or unimportant departure from the statutory form will 
not invalidate the tax deed, or render it void upon its 
face.—MARTIN V. GARRETT, Kan., 30 Pac. Rep. 168. 

110. TELEPHONE COMPANIES — Common Carriers. — 
Telephone companies are subject to the rules govern- 
ing common carriers, and are bound to furnish equal 
facilities to all persons or corporations belonging to 
the classes which they undertake to serve.—DELAWARE 
& A. TELEGRAPH & TELEPHONE CoO. V. STATE OF DELA- 
WARE, U.S. C.C of App., 50 Fed. Rep. 677. 

111. TELEGRAPH COMPANIES—Delay.—The fact that a 
telegraph company, which has undertaken the delivery 
of a death message, is not informed, either by the con 
tents of the message or otherwise, what action the ad 
dressee expects to take with reference to being present 
at the funeral, does not relieve the company from lia- 
bility for delay in the delivery of the message —WEST- 
ERN UNION TEL. CO. V. WARD, Tex., 19S. W. Rep. 898. 

112. Towns—Defective Highways.—No action at com- 
mon law lies against towns for injuries caused by 
a defective way. Such an action is the creature of the 
statute.—HAINES V. CITY OF LEWISTON, Me., 24 Atl. Rep. 
430. 

113. TRESPASS TO TRY TITLE—Evidence.—The fact that 
the owner of two surveys conveyed one prior to the 
other is immaterial on an issue whether, as originally 
surveyed, there is a conflict as between them.—MILES 
Vv. SHERWOOD, Tex , 19S. W. Rep. 853. 


114. VENDOR AND PURCHASER—Bona Fide Purchasers. 
—Where one conveys land by a deed, which is never re- 
corded, and afterwards takes a reconveyance from his 
grantees, a subsequent purchaser from him is not 
charged with notice of the reconveyance, though it 
may have been recorded.—FRANK V. HEIDENHEIMER, 
Tex., 19S. W. Rep. 855. 

115. VENDOR AND VENDEE—Purchase Money.—Where 
a written contract is executed between a vendor and 
vendee for the sale of real estate, and there is a pro- 
vision in the contract for the benefit of the vendor for 
forfeiture or annulment thereof for nonpayment of the 
installments of purchase money, or any one of them, 
the vendor is not compelled to exercise his right of 
forfeiture or annulment, but may waive that right and 
recover upon the contract the purchase money.—Bo- 
HART V. REPUBLIC INVESTMENT CoO., Kan., 30 Pac. Rep. 
180, 

116. WATERS—Tide Lands. — The title to land over 
which the tide ebbs and flows is in the State, and a 
conveyance thereof vests the absolute title in the 
grantee.—BOWLBY V. SHIVELY, Oreg., 30 Pac. Rep. 154. 

117. WILLS—Contest.—In an action to contest the va- 
lidity of a will on the ground of want of testamentary 
sapacity and undue influence, an instruction which 
lays down the rule without qualification that, in deter- 
mining whether the writing produced was the will of 
the testator, the jury have “nothing whatever to do 
with the propriety or impropriety of the bequests men- 
tioned in said writing, or as to whether said bequests 
were just or unjust, or as to whether said bequests 
should orshould not have been made,” is erroneous, 
since in such a case all the surrounding circumstances, 
including the bequest itself, are proper and material to 
the determination of the issue.—MCCOMMON y. McCoM- 
MON, Ill., 41 N. E Rep. 491, 
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ST. LOUIS LAW SCHOOL. 
Law Department of Washington University 


ST. LOUIS, MO. 


Annual Session, October to June. Course completed 
in two or three years at option of student. Admits to 
she Bar. For Oatalogues, etc., address the Dean, 


WILLIAM G. HAMMOND, 
1417 Lucas Piace. 





HENRY HITCHCOCK, 


Attorney and Counselor at Law. 


404 Market St., ST. LOUIS, MO. 





Attorneys, Note—rne tatest and with- 
out exception the best work of its kind is WaIT’s 
ACTIONS AND DEFENSES BROUGHT DOWN ‘TO 
1892. Complete set, including General Index; in all 
9 Volumes, $45.00 net. 

Those having the first seven volumes may bring 
their sets to date by purchasing our NEW VOL- 
UME 8, AUTHORIZED EDITION, to be issued soon. 
Price, $6.50 net. We shall also issue a new 
General Index, 1 vol., covering the 7 vols. and the 
new vol. 8. Price, $3.50 net. The authorized 
edition will bear our imprint on the title-page. 

Order of the Publishers, 

THE WAIT PUBLISHING COMPANY, 
Lakeside Building, Chicago, Ils. 
ta We buy libraries and deal in law books gen- 
erally. Get our prices. 





ALBANY LAW SCHOOL. 
Established 1851. 


Course, one year. Fallterm begins September 13th, 
1892. Graduates will please forward their addresses. 


Address: DEAN OR SECRETARY, 
ALBANY, N. Y. 


ILLINOIS WESLEYAN UNIVERSITY. 


BLOOMINGTON LAW SCHOOL. 


Professors: Judge Owen T. Reeves, LL.D., Judge 
Reuben M. Benjamin, LL.D., John J. ag) A LL.B., 
Jacob P. Lindley, LL.B., Judge ©. D. Myers, LL’B. Es- 
tablished 1874. Two years’ course. Two daily recita- 
tions. Diploma admits to Bar. Complete Law Library. 
Fall Term opens September 13, 1892. For information, 
address JUDGE OWEN T. REEVES, Dean, 

BLOOMINGTON, ILLINOIS. 


1 r 
CORNELL UNIVERSITY 
SCHOOL OF LAW. 

Two years’ course leading to the degree of Bachelor 
of Laws. Graduate course of one year leading to the 
Master’s Degree. Full resident Faculty and large corps 
of non-resident Lecturers. All University courses open 
without extra tuition to an a Le: law students. 
Next session opens September 26, 1892. For announce- 
centmontaining full particulars, address 

THE SCHOOL OF LAW, 
Ithaca, 











- WE WISH TO PURCHASE  ~ 
Second-hand sets of the 


OHIO AND OHIO STATE REPORTS. 


Address stating number of vols. and condition, 


W. H. ANDERSON & CO., 
Law Booksellers, Cincinnati, Ohio. 


Notice to Central Law Journal Readers. 

A full report of any decision referred to inthe WEEKLY 
DIGEST of the CENTRAL LAW JOURNAL, excepting the St. 
Louis and Kansas City Courts of Appeal, will be fur- 
nished on instant notice, for 25 cents, if the case is from | 
a State Court, or for 50 cents,if from a United States 
Court. In ordering by mail or telegraph, be careful to 
give the title of the case,as well as the volume and 
page of the Reporters from which it is cited. 

WEST PUBLISHING CO., 8ST. PavL, MINN. 





‘“*That Great 
Encyclopedia 
of Law’’ 


Is the U. S. Digest, First 
Series, from the earliest 
period to 1870. 

The U. S. Digest, New Se- 
rles, from 1870 to 1887. 

The American (U. S. Third 
Series) Digest, from 1887 to 
1892. 


WEST PUBLISHING CO., 
St. Pau, Minn. 
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Why Visit St. Louis? 








BECAUSE it isthe Metropolis of the West and Southwest, and the Best Railroad 
and Commercial Center in America. 

BECAUSE it offers to Buyers Exceptional Advantages, being the Best Market in the 
United States for Merchandise of every description. 

BECAUSE its Manufacturing Wholesale and Retail Establishments are the Finest on 
the Continent in their respective lines. ‘ 

BECAUSE St. Louis Real Estate affords an Unsurpassed Medium for the Safe In- 
vestment of Large or Small Amounts with the certainty of Liberal Returns. 





BECAUSE there are now being erected in St. Louis a number of Magnificent Hotels 
and Office Buildings at an aggregate cost of upwards of $12,000,000. 

BECAUSE St. Louis is the Center of the Most Productive and Best Section of the 
United States; has exceptionally Cheap Coal, an abundance of Water, and 
every facility for Manufacturing and Commerce. 


THE PEOPLE OF THE UNITED STATES ARE CORDIALLY IN- 
VITED TO VISIT ST. LOUIS DURING THE COMING FALL! 


The Great Annual Exposition will open Wednesday, September 7, and_ will 
continue until October 22. 


Gilmore’s Band of 100 Pieces will open the Exposition and give Four Con- 
certs daily. 


The Veiled Prophet will parade with Oriental Splendoi Tuesday, October 4. 


The St. Louis Fair, the Grandest Fair in America, opens Monday, October 3, 
and continues open until Saturday, October 8. 


Upwards of 75,000 Gas and Electric Lights will be used in the Magnificent 
Street [lluminations. 


Gorgeous Electrical Panorama will be seen on the principal streets. 





—_- REDUCED RATES ON ALL RAILROAD AND STEAM- 
BOAT LINES. 











Tourists and others crossing the continent should obtain transportation 
“via St. Louis” and stop off in St. Louis a few days to enjoy the Carnival 
Features. 







For information as to railroad rates apply to nearest Station Agent. For other 
information apply to . 
Bureau of Information, Autumnal Festivities Association, St. Louis. 


